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OZET
Yuksek Lisans Tezi

Insani Miidahale: Yasallik, Meruluk ve Ahlakilik —
Coziimicin Herhangi Bir Olasilik?

Yunus Berker YETISTI

Dokuz Eyliil Universitesi
Sosyal Bilimler Enstitlisu
Uluslararasi iliskiler Anabilim Dal
Ingilizce Uluslararasiiliskiler Yiiksek Lisans Programi

Sasuk savas sonrasinda uluslararasi ilgkiler literatiriinde cok sik
anilmaya baslanan insani Midahale Kavrami kokleri cok eski ¢a&lara dayanan
hakli savas anlayisinin bir Grind olmakla beraber bugin evrimleserek simdiki
tarti smali, standart tanimi olmayan halini almstir.

Insani miidahale tartsmalarinda mesruluk ve ahlakilik do gru orantida
islenirken, midahalenin hukuksalligi bu iliskiye zit bir deger olarak ortaya
cikar. Mevcut devletlerarasi hukuk sistemine gore Bl Sozlesmesinde belirlenen
kurallar haricinde devletlerin birbirine kar si askeri gu¢ kullanmasi ve
birbirlerinin i¢ i slerine karismasi yasaktir. Mudahale tartsmalari, hukukun
dstinliguni 6ne sdrenler ile hukukun ve egemergin insan haklarinin éniine
gecmesini elgtirenler arasindadir. Soguk Savas sonrasi gercgeklgtirilen her
mudahale bu tartismalarda yeni sorunlar ve baliklar ortaya ¢ikarmi stir.

Bu calismada ilk kisimda insani midahale kavraminin bir tanmi
yapilmaya calsiimis, tarihi agidan mesru, ahlaki ve hukuksal gelsimi ortaya
konmaya calsilmistir.  ikinci kisimda gunumiizde insani midahale
tartismalarinin  mesruluk, ahlakilik ve hukuki acidan sorun odakli bir
incelemesi yapilmgtir. Son kisimda ise mevcut sorunlara getirilebileek ¢6zim
Onerileri ile insani mudahale i¢in bir model sunulmaya calsiimistir.

Anahtar Kelimeler: Insani Mudahale, Hakh Sava Kriterleri, Etnik Cati sma



ABSTRACT
Master Thesis

Humanitarian Intervention: Legality, Legitimacy, and Morality —any Prospects
for a Solution?

Yunus Berker YETISTI

Dokuz Eylul University
Institute of Social Sciences
Department of International Relations
International Relations Master Program

Humanitarian Intervention concept which began to bereferred so
frequently in the international relations literatur e after the end of the Cold War
is a product of Just War tradition which has its roots in ancient ages and
Humanitarian Intervention concept has changed intahe present status which is
contentious and without a standard definition.

While the legitimacy and morality are handled in drect proportion, the
legality of the intervention emerges as a confliatig value against the former two
in the humanitarian intervention debates. Accordingto the existing international
law, the states are banned from using military fore against each other except for
the situations specified in the UN Charter. Humaniarian Intervention debate is
between those who argue that existing internationdégal rules should not hinder
the protection of the basic human rights and requied reforms should be done
and those who assert that superiority of existing nternational law and
sovereignty rights should protected and should notbe violated. Every
intervention in the Post-Cold War period produced rew problems and topics in
these debates.

In this study, a definition of humanitarian intervention concept was
endeavored to be made and its legitimate, moral antegal development was
sought to be presented in terms of historical pross in the first chapter. In the
second chapter, a problem focused observation of @sent day humanitarian
intervention debates was established in terms ofd@imacy, morality and legality.
In the last chapter, a model for humanitarian intervention was sought to be
presented through the solution propositions which an be suggested for the
existing problems.

Key Words: Humanitarian Intervention, Just War Crit eria, Ethnic Conflict
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INTRODUCTION

Human rights and human security have gained ingrgasportance with the
end of World War Il. The Nazi atrocities showedalbto what extent the state can
harm the civilians whether they are its own citzen not. At the end of the war, the
world witnessed for the first time the tribunalsirge established to bring before
justice those responsible for the atrocities. Tharkmof a new era in terms of
humanitarianism was sealed by the formation of Wi Charter which contained

clauses concerning the protection of human rights.

However, the UN Charter included a dilemma. Ondhe hand, the Charter
sought to lay down the rules for humanitarian aGtibough not clearly in terms of
humanitarian interventionwhile, on the other hand, it attributed unprecéee
importance to the maintenance of inter-state osteras to prevent any future
conflicts like the Second World War. With regarde latter, the principles of state
sovereignty and non-violation were reinforced. Tthiemma did not surface much
until the end of the Cold War.

Meanwhile, many treaties on the protection of humgints were drafted and
signed. However, their implementation has turnet lmi problematic due to the

variations in states’ commitments.

The debates on humanitarian intervention remainsignificant until the end
of the Cold War. During that period the two oppgsisuper powers generally
remained silent on the human rights abuses witteir bwn spheres of influence due
to their strategic interests. The balance of poamt nuclear deterrence kept two

parties from intervening into one another’s sphere.

The debate over theumanitarian interventiomgained importance when the
West desired to establish a new international oraliéer the collapse of the
communist bloc. During the Cold War the governmeoftshe periphery (the so-
called Third World) had been supported by theirgastates through economic and

military aid for strategic reasons. With the endtad bi-polar system many of these



governments lost that key support and could nontaaad their internal order. Ethnic
rebellions or secessionist movements appeared sagéae ruling groups in those

peripheral states.

The Western engagement in these states caused ommtioversy in a
number of important respects: decision making far interventions, the timing of
interventions, the conduct of operations, and camemnts as well as motives of the

intervening states.

This controversy is deep and seems to last longhasphenomenon of
humanitarian interventiontself is highly contentious. To start with, it ot clear
whether it is limited to military intervention oot More importantly, there is not a
clear guide or a set of rules (i.e. criteria) farnfanitarian intervention in the

international law.

While there is not a clear set of legal rules faeivention, state sovereignty
was firmly institutionalized through the principlasd practice which developed and
evolved over the centuries. The intervention ifite tealm of the sovereign, which
was entitled with supreme authority on its tergitand population, conflicts with the

long-standing practice and understanding of noarugntion.

There are two views on the applicability lmimanitarian interventionThe
first one is thesolidarism According to the solidarists, the internationaimenunity
has moral commitment to help those in need, and thecordingly regard
intervention into the sovereign’s territory as resa@y and possible. This
intervention need not be authorized by an inteomati institution in the face of the
urgency of human sufferifgOn the other hand, theluralist view asserts that if
such an intervention is required, it should be autled by a competent body (e.g.
the UN Security Council) without any motive othdrah helping people. The
pluralists regard authorization as necessary twemtethe abuse of humanitarian

discourse fowself interestas much as possible. From the pluralist pointieivy the

' Nicholas Wheeler and Timothy Dunne, “Hedley Bulllsralism of the Intellect and Solidarism of
the Will", International Affairs (Royal Institute of Internati onal Affairs 1944), Vol. 72, No.1,
1996, p. 102



main concern in the implementation of thkemanitarian interventiorshould be the

compliance with the principles of international |ashich uphold state sovereigrity.

On the other hand, the solidarist view has diffecamcerns within itself. The
historical roots of present day understandinghofmanitarian interventiorcan be
traced back to thdust Wartradition. In history the principle of Just Waiirmiple
was first referred to by St. Thomas Aquinas who e followed by many after
him. The core of that principle is that a battlewwat be just if it is fought for
aggrandizement of self-interest. For a war to hesitered just, it needs to be fought
in order to save others’ lives and prevent gresifiering as well as for self-defense.
The Just War tradition developed certain critesiaeigard a war as just. Briefly, they
are: the authorization of war by right authoritye texistence of a just cause; the right
intention; the use of force as last resort; prapoal use of force; and the

requirement of reasonable hope.

Present day interventionists, or moralists as tlaeg called for their
commitment to the humanitarian intervention as aainduty, consider the above

criteria as the basic requirements fgust andlegitimatehumanitarian intervention.

However, even though the above criteria are trulifilied, there is a
remaining problem. While the morality and legitimaof the humanitarian
intervention generally converge, the legality of humanitariateivention clashes
with the legitimacy. As will be explained, it is reantly almost impossible for the

humanitarian interventioto be deemed as bad#gal andlegitimate

The Kosovo case and others used in this study shawboth sides, namely
the solidarists and pluralists, have valid conceiftsere is an absolute need for
intervention in cases of grave human suffering;tlom other hand, states need to
checked against their possible abuse of humamianato further their material

interests.

This study shall attempt to define the problem$wianitarian intervention

and suggest possible solutions to overcome theis. lased on a qualitative and

2 Wheeler and Dunne, p. 94.



critical analysis of the literature view with a wi¢o presenting the conflicting views

on the issue and making some humble recommenddta@sds a solution.

The first chapter covers the debates over the itiefinof humanitarian
intervention. Having agreed with a certain defomtias its basis, the rest of the
chapter looks into the historical evolution of humtarian intervention in terms of
morality, legitimacy and legality with regard tormmber of cases. The related

development of international law is also presented.

The second chapter defines the moral and legallgarab of humanitarian
intervention. The criteria for the legitimacy andomality of humanitarian
intervention that were explained in the first clespare deployed to highlight the
current problematic topics. The latter are: selectaction and non-intervention;
motives versus outcomes debate; right authority;pitoportionate action; the moral
hazard of humanitarian intervention on minoritiasd ‘nirvana fallacy’, which refers
to the problem that those societies and governmeviigch are faced with
humanitarian disasters do not endeavor to help sbkmas, but wait for the Western

intervention as a savior.

Finally, in the third chapter, the above mentior@dblems are evaluated
through the help of case studies. A humble attemmptmade to make some
suggestions for the solution of those problems.yToencern, among others, the
realization of an agreement on the acceptabilitfuwhanitarian intervention, and the
conduct of intervention. The chapter ends with sidées on the importance of

establishing a post-intervention, peace buildingesaent.



FIRST CHAPTER

HUMANITARIAN INTERVENTION: DEFINITION & HISTORICAL
EVOLUTION

Humanitarian Intervention has turned out to be @rowversial phenomenon,
which has given rise to many debates especialyy #fe end of the Cold War. There
are many views on the debate. However, what isaiceris that humanitarian
intervention threatens the international order.isTi& due not only to the nature of
the means of intervention, namely military meansf hlso to the problems

concerning its justification, conduct and aftermath

This chapter aims to describe the concept of hutawaan intervention, and to
provide a succinct account of its historical, maaald political evolution. A brief
evolution of international law concerning the piples of state sovereignty and non-
intervention are also reviewed. The chapter bendfdm various historical cases.
However, it should be noted that these cases drmecladed with a view to judging
whether they can be considered as acts of humiamtatervention. Rather, they are

used to better exemplify the subjects under congsiibe.

I. DEFINITION OF HUMANITARIAN INTERVENTION

Being a controversial issue, humanitarian intetie@ndoes not even lend
itself to an agreement on its definition. As Joaath. Harney states there is no
established rule and definition for ‘Humanitariarelrvention’ although there is an
existing and evolving doctrine in the internatiosatiety’ There are various views

on its definition as well as those on its resolutiprocess and consequences. The

% Jonathan I. Charney, “Anticipatory Humanitariatetwention in Kosovo”The American Journal
of International Law, Vol. 93, No.1, 1999, p. 836.



term humanitarian intervention consists of two ratéing words, which are deemed
to be complementary by those who support the existeof a humanitarian
intervention doctrine. On the other hand, those vdppose the humanitarian
intervention in terms of violation of existing sog®n rights and principle of non-
intervention describe the joint use of these twom$e as an oxymoron. The
compound term consists of two distinct terms. Therdv‘humanitarian’ is an
adjective in itself and it defines the quality ai action, decision or idea which
encapsulates a range of concepts from humanitaihrio military enforcemerit.
And as for the word ‘intervention’, it refers to a range of actions from aid
distribution to condemnation of a state due twibéation of basic human rights or to
the extent of military interventiohWhen considered in terms of each concept, the
joint use of such two terms, which are conflictibg nature, is a controversy in

itself®

Eventually, it turns out that these two terms braigput two contradictory
concepts: First, since the word ‘humanitarian’ s ajective which is necessarily
evaluated on normative grounds, what is humaniaaiad what is not is not clear
while deciding for the reasons of an interventi8econdly, intervention is loaded
with two ends of a range of actions from non-coar@actions to military (coercive)
actions. Such a broad range of actions should sabsbe classified in terms of
whether they are humanitarian intervention. Howgeweren the starting point
regarding the classification of actions is in itseproblem, since there is not a clear
definition. Such ambiguity of a clear definitionuses the most ferocious debates on
the goals, limits and evaluation of humanitarianis@onsequently, ambiguity
prevents a standardization of action by the UN,cwhs$ deemed to be the sole, self-
powered arbitrator in cases of humanitarian cfis€n the other hand, such a
definition is not only limited to the categories sdich action. It also necessarily

includes the causes, application and evaluatiagheo&ftermath.

4 Saban Kardas, “Humanitarian Intervention: A ConeapAnalysis” Alternatives Turkish Journal

of International Relations, Vol. 2, No0.3&4, 2003, p.25.

® Kardas, p. 25.

® C. A. J. Coady, “The dilemmas of militant humari#aism”, Global Change, Peace & Security

Vol. 20, No. 3, 2008, p. 256

" Randolph C. Kent, “International Humanitarian Csis§wo Decades Before and Two Decades
Beyond”,International Affairs , Vol. 80, No. 5, 2004, p. 867.



A. The Problem with the Categorization of Actions

The first question concerns the categorizationatibas. ‘What actions fit in
the definition of humanitarian intervention?’ Whéeparticular view tries to confine
it only to the military action, another one tendsiriclude also non-military actions
such as aid campaigns and economic sanctions, atedefining it as humanitarian

action.

Patrick M. Regan defines all the action, includibgth military and
economic, to topple a government in order to enkdumanitarian emergency as
humanitarian interventiohHowever, a modification should be made concerifieg
economic intervention, since the tools of econosydt only used for toppling down
a government. Instead they have also been usenteitt the developing countries’
governments to a line desired by the West. Michdesley argues that the Western
states, which were not more than donors of findraiié to the developing world
after the World War 11, discovered the power of tbarrot & stick’ functionality of
the aids. At the beginning of the 1980s the Wesjab to use the latter to amend
policies of the developing countries by linking the&ls to the conditions which
required implementation or modification of the p@s in these countries. In this
way a check on the governments was establishedghroeo-liberal policy tools as
the World Bank and IME,

Another scholar who incorporates economic sanctiotts the definition of
humanitarian intervention is Eric A. HeinZeAlthough he also defines humanitarian
intervention within the narrow limits of militaryiervention, as it will be seen later,
Heinze states that a coercive action either mylitar non-military (economic
sanction) taken against another state by a stategooup of states can regarded as

humanitarian intervention. Here, the point is tkia¢ action is taken against the

8 patrick M. Reagan, “Conditions of Third-Party Inention in Intrastate ConflictsThe Journal of
Conflict Resolution, Vol. 40, No. 2, 1996, p. 339.

° Michael Wesley, “Toward a Realist Ethics of Intemtion”, Ethics & International Affairs , Vol.
19, No.2, 2005, p. 60.

9 Eric A. Heinze, “Humanitarian Intervention: Motgliand International Law on Intolerable
Violations of Human Rights”International Journal of Human Rights, Vol. 8, No. 4, 2004
(Humanitarian Intervention: Morality and Internaté Law), pp. 472—473.



sovereign will of the target state. This is alse@ @i the assumptions of this thesis
that humanitarian intervention is taken without ttensent of the target state.
Thomas Hill also defines humanitarian intervent&sn“a forcible interference in the
governance of one legitimate state by anotherHerprimary purpose of protecting
the latter's subjects from abuse and oppressioitsbywn government™ However,

he excludes interventions on failed states wheeeléigal government no longer

exists.

Also The International Commission on Interventiord éState Sovereignty,

supported by Canadian government, states in itatrep

Intervention for human protection purposes, inchgdi military
intervention in extreme cases, is supportable whejor harm to
civilians is occurring or imminently apprehendedndathe state in
question is unable or unwilling to end the harm, ier itself the
perpetrator™

The report mentions about intervention as inclusofeall the means,

including the military ones. This is another viawtérms of a broader definition.

On the other hand, there is the view against sudinoad definition. For
instance, in his January 1995 report to the Sgc@uuncil which is supplementary
to his 1992 Agenda for Peace, the former UN Segré&b&neral Boutros Boutros-
Ghali emphasizes the separation between peace-gngb@ace building measures)

and the use of force:

Conflicts the United Nations is asked to resolwsually have deep roots
and have defied the peacemaking efforts ofrethelheir resolution

requires patient diplomacy and the establishmeh& political process that
permits, over a period of time, the building aoinfidence and negotiated
solutions to long- standing differences. Sucbcgsses often encounter
frustrations and set-backs and almost invariabligetdonger than hoped. It is
necessary to resist the temptation to use milifgoyver to speed them up.
Peace-keeping and the use of force (other thanself-defense) should be

1 Thomas Hill, “Kant and Humanitarian Interventiofhilosophical PerspectivesVol. 23, No. 1,
2009, p.222.

'2 |nternational Commission on Intervention and S@eereignty, “The Responsibility to Protect”,
2001, http://www.iciss.ca/pdf/Commission-Report.p@1.08.2010), p. 16.




seen as alternative techniques and not as adjgm@nts on a continuum . .
13

Kofi Annan also defies the congregation of humaidtasm and military

intervention:

We must get right away from using the term ‘hunaai@ih’ to describe
military operations... military intervention shouletn.. in my view, be
confused with humanitarian action. Otherwise, wd ¥ind ourselves
using phrases like ‘humanitarian bombing’ and peowill soon get very
cynical about the whole idea. (Annan, 2000)

Aidan Hehir states that the use of force to semdnitarian reasons has the
potential to abuse humanitarianism at the expehgeotitical measures designed to
bring about the settlement of the dispute betwdsn parties”. He considers
humanitarianism as “an altruistic, apolitical comdewhile military action as
belonging to the realm of politics. In that senapy state may use humanitarian
reasons as pretexts to use force against anottterst

On the other hand, there is a group of scholars edmfines the concept of
humanitarian intervention solely to military intertion. In their article “Can
military intervention be “humanitarian™?” Alex de &8l and Rakiya Omar define
humanitarian intervention as the external militentervention to remedy the crimes
of the tyrannous government against its own pulditer other means are
exhausted®

John Linarelli quotes J.L. Holzgerefe as:

The threat or use of force across state borders lsgate (or group of
states) aimed at preventing or ending widespreatigmave violations of
the fundamental human rights of individuals otH®art its own citizens,

3 Tom J. Farer, “Intervention in Unilateral Humaniém Emergencies: Lessons of the First Phase”,
Human Rights Quarterly, Vol. 18, 1996, p.13.

14 Aidan Hehir, Humanitarian Intervention: An Introduction , Palgrave Macmillan, New York,
2010 (Humanitarian Intervention: An Introductiop),13.

!> Hehir, Humanitarian Intervention: An Introductippp. 12-13.

® Alex de Waal and Rakiya Omar, “Can Military intention be humanitarian?’Middle East
Report, No. 187/188, 1994, p. 5.



without the permission of the state within whoseittey force is
applied?’

Patrick Macklem also borrows the same definition @ge in his
“Humanitarian Intervention and the Distribution 8overeignty in International

LaW”_ 18

This list regarding the scholars who deem humaaitaintervention as the
military action taken against a state for the fadfeits own citizens is quite long. But
the question to be asked should be: ‘Why do thepleynsuch a limitation and
exception?’ The answer for this question is progid®yy Oded Lowenheim.Oded
Loéwenheim gives us a definition of humanitariateraention as “an armed action
taken by one state to protect civilians otheanthts own in a foreign country or
jurisdiction.” In his explanation, Lowenheim statbat the humanitarian action that
covers “humanitarian aid and relief operations”sloet cause dispute since they are
held in the territory of the target state with a@snsent. However, military action
without the consent of the target state is probtemdt provokes questions

concerning the legality, legitimacy and moralityaof intervention™

Lastly, Alex Bellamy provides the same key, arguimgt the issue of consent
differentiates the solidarists who argue for tlghriof states to intervene into another
state to stop a humanitarian emergency from thelts who assert that no reason
can provide an exception to the principle of nateiivention among stat®s The
issue of consent is the key for the separationvofdroups. If the target state invites
the interveners to stop the humanitarian emergetimre is no problem for the
pluralists, since it is the target states will. Hsr, when the interveners impose the
coercive action against the target state, theretiseia serious problem from their

perspective.

7 John Linarelli, “When does might make right3gurnal of Social Philosophy,Vol. 40, No.3,
2009, p. 345.

18 patrick Macklem, “Humanitarian Intervention ane tistribution of Sovereignty in International
Law”, Ethics and International Affairs, Vol.22, No.4, 2008, p. 369.

9 Oded Léwenheim, “Do Ourselves Credit and Rendeasting Service to Mankind™: British Moral
Prestige, Humanitarian Intervention, and the Barifarates” International Studies Quarterly, Vol.
47, 2003, p. 23.

20 Alex J.Bellamy, “Humanitarian Intervention and th&ree traditions” Global Society, Vol. 17,
No.1, 2003 (Humanitarian Intervention and the Thraditions), pp. 5-6.
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Finally, a categorical definition for the humaniter intervention to be used
throughout the rest of this thesis might be establil in the light of the above cited
views. Firstly, there are two types of activitiesthv humanitarian concern;
humanitarian actionand humanitarian interventionHumanitarian action includes
the consensual action by a state, a group of statésrnational governmental
organizations (IGOs) or non-governmental organmreti (NGOs) for the
development of human conditions. On the other hdmuhanitarian intervention
includes the military and non-military coerciveianttaken by a state or a group of
states with or without a mandate of the UN agathst will of target staté"
Hereafter, these terms will be used as correspgndinhose meanings. However it
should be stated that although the terms of “mjlitaand “non-military” are
employed in the definitions, since the militaryeintention causes much more debate
in the literature than the non-military intervemtjowhere not stated explicitly,
military intervention will be referred to in the rreafter.
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II. AHISTORICAL VIEW ON HUMANITARIAN INTERVENTION

A. Just War Tradition

Although the humanitarian intervention literatur@aimy focuses on the last
20 years, a broader perspective would be more ilatimg to apprehend the concept
of humanitarian intervention. In that regard thecton attempts to highlight the
historical roots of the concept as far as the fatiod of the Just War tradition. The
endeavor of this section will be to present a dpsee evolution of the concept from
the very beginning of human history till the endloé Cold War in terms of the ideas

and practices.

Even in the earliest forms of the military intertien, the decision makers
sought a way to justify their actions through a ahoconcept, although this
justification was not related to the common goodhaianity as it will be seen later.
For instance, in the famous Melian Dialogue, théehians justify their action
against Melos during the Peloponnesian War on #seslof necessity and rule that
drive the strong’s initiatives. In that, the Athenis did what the strong had to do and
they were not inherently performing their actiong they were acting according to

the moral duty for their own people in a mannet Hefits the realist thinking?

This act of justification was never left aside dgrithe historical evolution
and found itself a sound place within the Just Wdition. The following part will
present the evolution of this concept. Howeverhsaaescription will not address
the question of whether the resort to force requiee justification or such a
justification gave the ground to resort to forcen e other hand, this historical

account may miss some important points and delgates the lack of space.

To begin with, Just War tradition unites the doneestnd international

politics within the same scope.

2 Hehir, Humanitarian Intervention: An Introductiqn,167.
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In comparison to the Just War thinkers, the real$iolars like Hobbes and
Machiavelli consider the human being as inhereeniy for the original sin that they
bear and unreliable; in their view human beings tniméscontrolled under supreme
authority of the state and the wellness, safety iaterests of the state is more
important than the establishment of the rights afiety, because it is the states

which can maintain order on earth.

Just War thinkers also act on the original sin. idesv, unlike the realists
who consider the international system as a plunéitye Just War thinkers mould a
singular humanity out of this plurality, which castsof people, families, clans,
societies and states. Such different factions ofesp also bring about different ways
of thinking on the decision making in the internatl affairs and use of force.
Maybe the deepest difference is the one betweepdteeptions on the might of the
state. Both realism and Just War tradition assuraestate as the power holder on
earth. According to the realist view, the mighthie central drive for forceful action
and resort to war; might give the right to wage .v@m the contrary according to the
“classical” Just War thinkers, might never giveghti but sometimes serve those
who wants to establish the right and justit@he word “classical” was used and a
classification for the Just War thinking was maokecause there are two perceptions
regarding the resort to force. The first view ie ttlassical one in which the force is
used by the state in order to ameliorate the snffeand human violations conducted
by other sovereigns. As it can be deduced, thisvwelates the present day
principle of non-intervention. On the other hard second view, namely the current
Just War thinking, only allows resort to war in teent of self-defense. And this
view actually has mutual relationship with and etfifeon the current international
legal systenf® Although Just War tradition is acknowledged asagompillar under
the current humanitarian intervention approathkyas not widely observed in the

literature as a justification for humanitarian inntion until recently?

%3 Jean Bethke Elshtain, “Just War and Humanitanigervention”,Ideas Vol. 8, No. 2, 2001, pp. 4-
5.

4 James Turner Johnson, “The Idea of Defense iroHist and Contemporary Thinking About Just
War”, Journal of Religious Ethics Vol. 36, No.4, 2008, p. 543.

%5 Mona Fixdal and Dan Smith, “Humanitarian Intenientand Just War"Mershon International
Studies Review Vol. 42., No.2, p. 285.
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Just War tradition appeared on stage as a produ€@hdastian religious
thinking and was developed by the scholars of @hrisand Western world.
However, according to Jack Donnelly and Joseph @&otflese origins lost their
dominance when the Just War understanding turnédoobe a universal concept
embracing all mankin® Similarly, Mona Fixdal and Dan Smith state that trebate
on the use of force and violent means in ordere@se the suffering of others and
peoples responsibility toward each other in theeseagard has some roots in ancient

Greek philosophy and also has equivalence in Qamarislamic philosoph§/.

The first appearance of the concept extends itistery till 2000 years ago.
The first examples of these thoughts were seeniter&€s writings which later
affected St. Augustine of Hippo who is generallyoga as the progenitor of this
school. Although Just War tradition is primarilysed on Christian teachings, it was
not on the stage during the time of Jesus. Jemuabttr establish a life among people
based on mutual love and respect. And since tl@svas considered temporary, and
the life after death was the real life to be carea conflict or war was worth to be
fought. And, since war was opposite to the commarfd&od, no war was just.

During his time and soon after the Christian panifibbecame prevalefit.

It was the second century AD, when people gavéhap belief in pacifism as
well as their hope for Jesus’ return to Earth.A¢ very point, Roman Empire was at
constant threat from the surrounding barbaric cland many Christians were
serving in the Roman army, and the Church hadnd & way to settle its relations
with the Empire. For the Church, the Roman ordat firevailed in Europe, North
Africa and Anatolia was more preferable than thgaparule and the authority
divided among their chieftains. In 312 AD, Emper@onstantine converted to
Christianity and Christianity was proclaimed tothe official religion of the Empire.
With this new empowerment, the Church left the ioafteachings of Christ and

created a new way which is based on the heroismbatitose traits of the Old

%6 Hehir, Humanitarian Intervention: An Introductjqn 25.
%" Fixdal and Smith, p. 286.
%8 Hehir, Humanitarian Intervention: An Introductiqn, 26.
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Testament, and a new interpretation of the Newahesnht was also created to help
the cause of the Churéh.

It was such a period when St. Augustine (354-43@tevon the just war. He
was critical of Pax Romana and Roman expansiorfsmAugustine, violence was
sinful depending on the motivations of the rulé&istce could only be justified “if the
intention was just and the act was ordered by trjuer”.*° There were four reasons
which justified resort to war: “self-defense, tolleot reparations or reclaim stolen
property, if divinely sanctioned, and to maintaieligious orthodoxy® In
Augustine’s idea of a just war, the role of authonn the use of force was crucial.
He argued that war could only be waged by stategalthe fact that it was the rulers
who were given the duty to establish God’'s rules earth according to the
fashionable belief in the period. On the other hafhustine also mentioned about
the wickedness of mankind and the corrupt autlesritvho would soon be punished

by God*

After the fall of Roman Empire and St. Augustingdust War” concept was
maintained but not underlined until the Crusadesmwlust War concept was
modified according to the wishes and interestshef €hurch. St Thomas Aquinas
(1224-1274) wrote in the last years of the Crusadaeksbased his works on those of
St. Augusting® Other than the classification of Just War traditis the old and
current, the tradition was originally based on wategoriesjus ad bellumandjus in
bellum Jus ad bellunis considered when we decide to resort to wargaedtion our

reasons for warus in bellunis related to the means used and conduct of thé*wa

Thomas Aquinas did not employ such a separatioth,hés views were built
on Augustinian ideas. Aquinas did not favor thed€ade” understanding which was

a “proactive” action; instead his views supportetteactive” stand for the justness

29 Hehir, Humanitarian Intervention: An Introductiqap. 26-27.

%0 Hehir, Humanitarian Intervention: An Introductiqap. 26-27.

31 Alex J. Bellamy,Just Wars: From Cicero to Iraq, Polity Press, Cambridge, 2006 (Just Wars),
p.28.

2 Hehir, Humanitarian Intervention: An Introductiqn,27.

% Hehir, Humanitarian Intervention: An Introductiqn,28.

% Fixdal and Smith, p. 286.
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of war® In the Summa Theologia@quinas stated three conditions to be met for a

just war:

Firstly, the authority of the ruler at whose comrmawar is to be
waged... Secondly, there is required a just causs:iththat those who
are attacked for some offence should merit thecktta Thirdly, there is
required, on the part of the belligerents, a rightention, by which is
intended that good may be accomplished or evildaai®

As in Augustine’s theory, Auginas gives the rightheority as a condition to
be met. Aquinas states that only the sovereigmefstate can decide on the use of
force against an enemy since the sovereign is tineapy authority responsible for
the protection of his people. Despite the absemeelist on the just causes, Aquinas
provides a key while stating that the just causdedies any action which is a
reaction to harm done by others to one’s statefoAghe right intention, Aquinas
clearly states the good intention which is purifiedm hatred, revenge or any
political designs of worldly interests. Aquinasisogher contribution to the literature
was his introduction of “The Doctrine of Double &ft’. According to his ‘Doctrine
of double effect’ unintended negative consequeroetd be excused if four criteria
were met: Firstly, the desired end must be goodsklf. Secondly, out of all the
effects, only the good one is intended. Thirdlye #hood effect must not be the
product of the evil effect. And lastly, the goodtbé good effect must outweigh the
evil effect, which is known as the principle of pootionality in present day.
Although Aquinas cited the bad effects as excusalniéer the cited conditions,
according to Robert Holmes, Aquinas wanted to weaople about the possibility of

making more harm than the intended gdbd.

After the Western Schism in 1378 and the subseqiigision of the Church
among three separate papacies, many crusades welaed against Christians.

These crusades against “Christians” harmed andronigled the idea of a divine war,

% Hehir, Humanitarian Intervention: An Introductiqn, 28.

% Hehir, Humanitarian Intervention: An Introductiqmn, 28.

37 Hehir, Humanitarian Intervention: An Introductiqap. 28-29.

¥ R. L. Holmes, “Can War be Morally Justified? Thest\War Theory”Just War Theory, ed. J. B.
Elshtain, Blackwell, Oxford, 1992, p. 200.
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and “natural law” emerged as a new concept andeserce point’ Terry Nardin
states that European moralists justified war tal@dsth and protect law and rights,
and self-defense was only one of these justificatidAccording to these moralists,
rulers held a right and even a duty to establisttate laws outside their own
territory. Nardin mentions two kinds of universalM at this point. Some of these
moralists claim a “law of nations’jus gentium which is not an international law,
but “general principles recognized in many diffar@ommunities”. The law of
nations is a body of norms applicable to all or musoples. The second one and
relatively more important one regarding the emecgesf today’s international law is
“natural law”. Natural law is composed of the pmasewhich can be known by
reason and thus binding for all rational beingstryféNardin gives the following
example to show the difference between them. Sjaweis a permitted application
and there was a norm about it since it was noidddm. Since there was permission
for slavery, it was not against the law of natiokkwever, slavery cannot be
defended under natural law, since human reasoml ¢maw the wrongness in such a
fashion. However, Nardin adds that slavery was riddfd mistakenly under natural
law.*® Natural law and law of nations are important cqusefor history of
international law, because the notion of univetgadinabled the emergence and

prevalence of a common international law todfay.

During the 14 and 1% centuries theology lost its effect on the Just War
tradition. Especially with the advent of the chi@lcode, medieval knight's duty to
protect the non-combatants and the weak becammportant issue in the conduct
of war;jus in bellum The 16’ century reformation played an important rolgus ad
bellum concept. The reformation eroded the effect of €liam theology, and
established a partial secularism in scholars’ ideasa common law of nations.
Despite the division between the Protestant anchdliat Christians, the main

division occurred among those religious philosophgho claimed that warring for

%9 Hehir, Humanitarian Intervention: An Introductiqn, 29.

% Terry Nardin, “The Moral Basis of Humanitariandntention”, Ethics & International Affairs ,
Vol. 16, No. 1, 2002, p. 58.

“! Hehir, Humanitarian Intervention: An Introductiqm, 29.
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religion was the most just cause and the seculdgmgaphers who thought of war in
terms of natural laW?

It was Francisco de Vitoria (1492-1546) who firegueed the impossibility to
know the justness of a war. In his design, divieeetation was not required to
determine natural law. A war could be just or rmif it was only known by God
himself. Briefly, the states could not wage a jwar when they felt its justness and
Vitoria suggested wide consultation before usingdoand this consultation should
include those who are against the use of forceotiog to Vitoria, the Law of
Nations and customary law should be equated withamupositive law and not with
the Natural Law. Vitoria argued that citizens slioobey their sovereigns and every
self-sufficient and independent community had tgbtrto wage war. This argument
along with the one that claimed the subjectivityaglist war paved the way for the
claims of realists and legalists that wars wagethleystates were just in themselves.
As an example of his view of state interventionghe situations that violate the
collective morality, Vitoria appraises Spain’s veainst the aboriginals in America
who had cannibal practices. Although he was clitafaSpanish colonialism, he
approved the Spanish intervention on the basisithad been undertaken against

the violation of a certain moral norf.

Vitoria was an important figure in the transfornoatiof Just War tradition.
After him the debate took the shape of the evotutichich resulted in modern
international law. Hugo Grotius (1583-1645) anothmportant figure in the
tradition, also referred to as the father of inational law, rejected the notion of a
divinely sanctioned war. For him, there had to beeaular basis for the resort to
force. His views were shaped by the holy wars ef 1" century, especially the
Thirty Years War (1618-1648) when warring partiEsmed divine rights and justice
against each oth&f.For Grotius such a law could exist not in the fasfra divine
one from heavens but as an outcome of formal agreelmetween states. And it
must be for the good of humanity rather than thaest that created it. In his

argument for this law, the criteria for a Just Ware “self-defense, the punishment

“2 Fixdal and Smith, pp. 286-287.
“3 Hehir, Humanitarian Intervention: An Introductiqn,30.
“4 Hehir, Humanitarian Intervention: An Introductiqn,30.
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of wrongdoers, the enforcement of legal rights, tkearation of injuries and
situations when there was no possibility of effes@rbitration.*”

After Grotius, Samuel von Pufendorf (1632-1694edrito formulate a
regulation of state conduct and warfare increagimgth respect to positive law. He
believed in the universality of law and argued taat was not particular to Christian
societies'® According to Pufendorf, the civil authority of tlsevereign state is not
subject to a higher authority. And he also arghes tduties to humanity, ..., is best
served through a states-system because rightsudies dan only be established and
maintained by a functioning sovereign statePufendorf presented state system as
the most rational way in the legal organizatiorthad international system and also

regarded civil society’s laws as not bound by atwstmetaphysical law¥.

Emmerich Vattel (1714-1767) another important fegum the evolution of
international law endeavored to establish a caalifoc for sovereign equality and
inviolability. He argued that “war could not be veahjustly on behalf of foreign

49

citizens as this created an easily abused prepexhtiervention.”™ War could only

be just in the event of self-defense.

Immanuel Kant (1724-1804) was suspicious aboutpth&er of natural law
and moral persuasion, because states were notetdul) a common external
constraint™® However, he wanted to add normative view int@&cllegally binding
treaties between state¥.In his view, common morality based on the natimal
would establish higher authoritarian norms thanat#hority of the sovereign state.
Therefore, if the “perpetual peace” was to be aadeit could only be ensured by
state’s subordination to international and cosmitgoollaw. This could enable the

extension of moral duties to all mankind beyondféilew citizens>?

“5 Hehir, Humanitarian Intervention: An Introductiqm,31.

“8 Hehir, Humanitarian Intervention: An Introductiqm,31.

" Richard Devetak, “Between Kant and Pufendorf: Hnoitagian Intervention, Statist Anti-
cosmopolitanism and Critical International Theorfggview of International Studies Vol. 33, 2007,
p. 152.

“8 Devetak, p. 152.
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After the French Revolution (1789), the emphasisju ad bellum the
reasons for the use of force, was left aside aedi#bate went over thes in bellum
the conduct of war. This prevalencejus in bellumonjus ad belluncontinued until
the mid-twentieth century. Prominent scholars, ngmidegel, Meinecke and
Clausewitz, generally ignored the question of rigathority because of their belief
that states possessed this right. The break ofitst World War destroyed any
claims for justness and legitimacy since there waoevalid arguments. Every
aggression was defended as self-defense durinGriset War, as Kaiser Wilhelm 11
did for the invasion of Belgium in 1914. After tMgorld War |, The League of
Nations was established, asking for the submissi@ny dispute to the organization
before resorting to war. However, it proved to Hailure since the revisionist states
as well as Britain and France acted against thesrof the organization. After World
War Il which broke to allegedly tackle the unjusttement of the WWI, the Cold
War started, and the Just War tradition along withdebate over the natural law and
positive law lost its importance against Realpklitiowever, the foundation of the
UN marked an important point for the developmenthaf international law on the
use of force and sovereign inviolability. The evwo of international law involved
the incorporation of many key prescriptions of flust War tradition> With the end
of the Cold War period and the balance of powes,dtates returned to the practice
of intervention this time under the name of hunmeaman intervention. At this point,
the interventionists sought ways to justify andtiagze the practice of humanitarian
intervention before the international community.d&hey have increasingly referred

back to the criteria of the Just War traditionhattendeavor.

As much as the modern Just War thinking enabledi¢iwvelopment of current
international legal system, the original one swdiong enough to be referred by
those scholars who spoke about the rightness ofngagy humanitarian war at the
point when second millennium passed and the trasldome. The Just War criteria,
which are prevalent today, are divided into twas ad bellumandJus in bellum
with the former being related to the cause of veang the latter concerning the
conduct of war. The common criteria faus ad bellumare; right (legitimate)

authority, just cause, right intention, last resgtoportionality and reasonable

*3 Hehir, Humanitarian Intervention: An Introductiqep. 31-32.
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hope>* These criteria are still deemed effective today.téthe first criteria of right
authority, he was the Pope who held it in the etanhes. Later it was transferred to
the rulers, and now is claimed to be vested inUhg sometimes NATO and even
every state with a just cau¥eConcerning the criteria of just cause, in the itz
Just War thinking involving St. Augustus, Aquinaslaheir followers, self defense
was not a just cause, for it was an action to defam earthly entity like one’s own
goods, body and life. However, if someone defera®other person it would be a
just cause, since it was an act of sacrifice with&elfish incentives. It was also
deemed to be a duty to help others in Christendéonvever, that thinking in itself
represents the problematic nature of the humaantantervention. There are two
conflicting codes in Christianity on violence. Tirst view is that no harm should be
done to anyone. This view conflicts with the vieancerning the just cause that a
man should help everyone whenever possible in defeh others. This conflict is
very similar to the one ongoing today: whetherrteivene to help others or not?
The main point defended by the pro-intervenershit tacts like genocide and
massive human rights violations, which shock thead&w conscience, are beyond any
legal boundaries and impose every man on earthyatduntervene? At this point

Kofi Annan states:

To those for whom the greatest threat to the futdraternational order

is the use of force in the absence of a Securityn€Cib mandate, one
might say: leave Kosovo aside for a moment, angkthbout Rwanda.
Imagine for one moment that, in those dark daystemds leading up to
the genocide, there had been a coalition of stedady and willing to act

in defense of the Tutsi population, but the coulmad refused or delayed
giving the green light. Should such a coalitionrtHeave stood idly by
while the horror unfolded’

The criterion of just cause is related to the deniso wage war and to inflict
injury on people whether they are foe, neutralr@ni. It is an assessment of the

situation which will entail inflicting such a blov©On the other hand, the criterion of

> Fixdal and Smith, p. 291.

% Fixdal and Smith, pp. 291-292.

*% Fixdal and Smith, pp. 295-298.

" Kofi A. Annan, “Two concepts of sovereigntyThe Economist,18.09.1999,
http://www.un.org/News/ossg/sg/stories/kaecon.h(g8.07.2010).
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right intention is about the motives behind the &tiits clearest definition, the right
intention refers to the act without an interesofipr power or opportunity to gain
comparative superiority for any strategic desfyrlthough motives cannot be
known by other people, in terms of Just War thigkitheir importance lies in the
fact that God is omniscient and nothing can be dndidom Him. Even the act is not
good as it was first planned, they must be meamfoma intentiorr” The motives are
still an issue within the Just War terminology amidl be part of the debate in the

later stages of this study.

Another criterion of Just War tradition is the lassort. According to the
criteria, force is usable “only if all peaceful nmsaare exhausted”. However, as it
will also be explained later on, the outbreak amlanitarian emergencies may render
that criteria obsolete since they require a quaspons&®

Just War tradition has also two other criteria Whitave consequentialist
traits. The first one is that the ‘Just War’ muat/é “proportionality”, meaning that
the action should bring more good than harm. Irewothords, the criterion actually
urges a comparison between the possible resuitdéestention and non-intervention.
On the other hand, such a war may only be judtefd is sufficient proof that the
military operation will be concluded with a victoryrhen, any futile action is
prevented before acting. Such a criterion requéresalist calculation of a possible
victory or failure. This criteria still takes itdgze in the debate on intervention versus

non-interventiorf*

Lastly, as mentioned above, the Just War tradiitso covers the criteria
regarding the conduct of wajus in bellum However, these criteria are almost
unanimously accepted in international relationg] #mus are relatively free from
controversy. To mention briefly, in terms of ‘disomation’ criteria, force is
allowed to be used only against aggressors and atamis. Secondly,

‘proportionality’ criterion requires the use of nmmum necessary military force to

%8 Fixdal and Smithp. 299.

%9 Fixdal and Smith, p. 300.

%0 Hehir, Humanitarian Intervention: An Introductiqn24.
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achieve the desired result. And lastly, ‘just castariterion envisions that during
the use of force all the laws for the use of faslseuld be respecté&d.

These criteria are known today as the criteria ¢gfish war. They occupy
substantial space within the discussions of magradibhd legitimacy debates on
humanitarian intervention. As mentioned befores¢heriteria were derived from the
natural law thinking, which is seen as the basrsldégitimacy of an intervention.
However, the intervention proves to be problematen it conflicts with the
present international law developed on the positawe idea pioneered by Hugo
Grotius. The following section will seek to preséimé¢ current regulations and law
regarding the use of force, which constitute theidaource of problems in the

humanitarian intervention debate.

B. Evolution of the Legal Structure and State Pradtes

1. A Historical Account

The current international state system is gener@lysidered to have been
founded with the Westphalia Treaty in 1648. The tmogportant fact about the
Westphalia Treaty and the system referred to big ithat the concept of state
sovereignty and the corollary principle of non-mntion are based on this treaty.

Mohammed Ayoob, one of the prominent proponentstate sovereignty and
principle of non-intervention, defines sovereigtag authority (the right to rule over
a delimited territory and the population residinghim it”.°® In another view the
sovereignty is sourced from the will of the sociBtyng on that specific territory.
For example, John Stuart Mill states:

%2 Hehir, Humanitarian Intervention: An Introductiqn24.

% Mohammad Ayoob, “Humanitarian Intervention and t&t&overeignty”, The International
Journal of Human Rights, Vol.6, No.1, 2002 (Humanitarian Intervention astdte Sovereignty), p.
82.
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a people the most attracted to freedom, the mgsatde of defending and making good
use of free institutions, may be unable to contsndcessfully for them against the
military strength of another nation much more pdwkrTo assist a people thus kept
down is not to disturb the balance of forces oncwhthe permanent maintenance of
freedom in a country depends, but to redress th&rte when it is already unfairly and
violently disturbed?

On the other hand, the principle of non-interi@ntis defied mainly by
moralists to supersede absolute sovereignty o$tidte. As Jennifer M. Welsh states,
the main tension of the humanitarian interventi@s lon this conflict between the
international law safeguarding state sovereigntsoufgh the principle of non-
intervention and the international norms shapechbyanitarian needs to be met

through the use of forda.

The international legal system based on the Webkgpharinciples still
prevails with some modifications. However, in légbsan two centuries after the
settlement of the Westphalia Treaty the differewas so obvious that there was an
order, whether imperfect or not. The legalizationgess in international relations
presented a total change. On this issue, Costagiasuparaphrases Nietzschié:
God, the source of natural law, is dead, he has bgslaced by international lat®.
Despite being rooted for centuries, the principlenon-intervention, being a legal
norm, was open to violations. And it was abusedstayes since its inception, for
every military action taken by a state was at tkgeese of the other’s sovereigfify.
As it was stated before, all of them were attemptede justified in terms of direct
self defense as a basic right to use of forcesa an act perpetrated on the criteria
of Just War Tradition.

The Westphalian concept of sovereignty was notllyotancontroversial.
Especially after the Europan powers embarked om thiditary conquests beyond
Europe, they considered themselves as the soleraytho consider the sovereign

gualities of the non-European powers. In other wpttie situation was that the

% James Mayall, “Non-Intervention, Self-Determinatiand the 'New World Orderftternational
Affairs (Royal Institute of International Affairs 1 944-), Vol. 67, No. 3, 1991, p. 423.

% Jennifer M. Welsh, “From Right to Responsibilifyumanitarian Intervention and International
Society”,Global Governance Vol. 8, No. 4, 2002, p. 503.

% Costas Douzinas, “Humanity, Military Humanism afbde New Moral Order”Economy and
Society, Vol.32, No. 2, 2003, p. 160.
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imperial western powers were holding the ‘right'determine the qualities of other
states; they judged whether to perceive the la#ter ‘sovereigns’. Western
‘sovereigns’ militarily invaded the territories Africa and India. In other territories
like Ottoman Empire, China and Japan where theatitbe local sovereign was not
totally ignored, the West did not recognize andeatdhe domestic regulation of
these territories and declared the principle ofaggtritoriality for their subjects. The
sovereigns of these states remained in power asianfrulers of the lands which
would be colonize@® As David Chandler quotes David Held, “might became

n 69

right”.

The present day debate of the abuse of state sgnBrealso existed in the
19" century. However, the departure point to violatweseignty was not the
‘human’ but the ‘minority’ rights. If Mohammad Aybohad lived a century ago, he
wouldn’t have had to change his study area butvtteabulary. It wouldn’t be a
coincidence that most of these violations occumwedr the Ottoman lands which
composed the territory of the infamous ‘Eastern <fioa’. The subsequent events
cast light on the issue.

The line begins with the 1821 Greek Uprising. SipMehmed Ali Pasha,
the governor of Egypt defeated the Greek rioter&886. Then combined fleets of
France, Britain and Russia destroyed the Ottomast fin Navarino in 1827.
Mehmed Ali Pasha's armies were forced to withdrawith the European
intervention, the territorial integrity of the Oth@n Empire was broken and Greece
was founded. After further confrontation betweers&ta and the Ottoman Empire on
the autonomous rights for the Balkans, the war eéndéh 1829 Edirne (Adrianople)
Agreement which created a greater Gré8c@f course, the point in this case is not
whether the Greeks acquired a just independencetoiThe matter is that the great
powers, by exploiting the issue of minority riglaisd upsetting the principle of non-

intervention, broke the territorial integrity ofel©ttoman Empire.

% David ChandlerFrom Kosovo to Kabul, Pluto Press, London, 2006 (From Kosovo to Katpp)
123-124.

%9 Chandler, From Kosovo to Kabul, pp. 123-124.

O william Hale, Turkish Foreign Policy 1774-2000Frank Cass Publishers, London, 2000, pp. 23-
24,

25



The second case of this line is the Crimean Wame&an War, although a
military confrontation, is actually a result of thivalry between the two major
powers of the time. On the one side, there wasderander the rule of Napoleon I,
then the president who had deep ambitions to pgrodiés emperorship, was getting
his main support from the Church and the clergyeWthe problem of the ‘Sacred
Places’ appeared, he did not miss the opportuaistrengthen its relations with the
Church as the protector of the Catholics in JeamsalOn the other side, Russia and
Czar Nicholas 1, having plans to have influence tbe Ottoman lands, took a
position of guardianship of the Orthodox rights &y Russia. These two forces
with different designs other than the religiouhtggdeepened a minor problem and it
led to the Crimean War in 1833The discourse and the motives were very different
from each other, the debate of which still contmteday regarding the problem of

abuse of human rights.

The last case of the period is the bloody fightueein Maronite Christians
and Druses in Lebanon in 1860. Maronites riotedrsgdahe land barons and they
were suppressed by Druse fighters in a bloody \Wagnce, the sworn guard of the
Catholics in the Ottoman lands, established a Eeaogorce half of which consisted
of the French troops which intervened and occupieidut and its region. The actual
motive of France was to establish its own ruleyn& However, it was prevented by
the Sublime Port with British suppdft.

These three are just a few examples of many casskow the violation of
principle of non-intervention and state sovereigmtyler a pretext. These cases are
meaningful to show the evolution of these violasioA century ago state sovereignty
was violated in the name of minority rights. Now,d claimed by pluralists like
Mohammed Ayoob that state sovereignty is jeopaddice protect human rights.
However, there is a difference. Whereas there ipmagreement on the issue of
abuse in the M century and especially during the period of thet&a Question,

today the topic is too contentious to decide on.

" Fahir Armaglu, 19. Yizyil Siyasi Tarihi (1789-1914)Tiirk Tarih Kurumu Basim Evi, Ankara,
2003, pp. 230-237.
"2 Erick Jan ZuckerModernlesen Tiirkiye’nin Tarihi, iletisim Yayinlari,istanbul, 2004, pp. 84-85.
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Above mentioned system, which upheld might as itiet,rcould not sustain
itself in that way. The non-Western states, espflgcidapan, had relative
development and modernization at the end of tH& cehtury. Western states had
fear that with a possible decline in Western powles,non-Western states would act
in the same way as the West did and could try tee lgains through the use of
power. They needed to settle and stabilize thenat®nal society. The first Hague
Conference is a proof of this view. China, Japae, ®ttoman Empire, Persia and
Siam were among the attendants. The defeat of ®&lmysiapan in 1905 shocked
European powers, and their confidence in their poared racial superiority was
shaken by this defeat. Upon this defeat, the se¢taglie Conference in 1907 was
the first truly international gathering of moderovereigns. The non-Westerns
outnumbered the Western states in the conferendeer Ahis transformation,
European power decadence with the turmoil of theaGwar and the fear to lose the
colonies led to a total change in the European wéthe international system. This
change might be described as from ‘might is rigiobvards the supremacy of
international law. This was the point, when the Y\gas not able to have no more
territorial gains but tried to hold what it alrealdgd. With the foundation of League
of Nations, colonial powers’ sovereignty was reséd with the introduction of the
mandate system, according to which colonial poviraxd to act with a view to the
interests of their subjects. However, the new distalnent promoting the Wilson’s
principles did not end the racial discrimination fioe equality of the sovereigns. The
rejection of Japan’s proposal to include a claosedcial equality into the League of
Nations Charter was a proof of tHatThe sovereign equality came along with the
US dominance after the Second World War. US pglleyners realized that Britain
would never reclaim its global role and the US badake over its role. The new
situation required the abolition of colonial andpenial mechanisms in order to
establish the new institutions to manage intermafiaelations. The UN Charter
system has become the first attempt to create dtawd international system which

assumes the equality of all nation-stdfes.

3 Chandler, From Kosovo to Kabul, pp. 124-125.
" Chandler, From Kosovo to Kabul, p. 126.
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The UN Charter Article 1 (2) underlines ‘the redpkec equal rights and the
principle of self-determination’. Article 2 (1) $¢% the sovereign equality of all
members® These principles are also repeated in Articl€®Basic presumption of
the international law since 1945 is that stateseHaeen prohibited from using force
or threatening the others to use force accordingrtizle 2 (4). The only exception
to this prohibition is the self defense as defimedrticle 51 and collective security,
according to which the Security Council authorizee use of force for common
security through a resolution to be taken underp@@raVil of the UN Charter.
However, the UN system has not been a truly ego@l ©he internal working of the
UN mechanism, with its assumption of the soveregnoality of all states, actually
includes inequality. The Security Council and tigitrto veto of the five permanent
members, the US, Russia, China, France and Brigthe cause of this inequalit{.

Although, the term veto is referred in the Charitds implicit in Article 27 (3)®

Decisions of the Security Council on all other reegtshall be made by
an affirmative vote of seven members includingcttrecurring votes of
the permanent members ; provided that, in decisiorder Chapter VI,

and under paragraph 3of Article 52, a party to a&mlite shall abstain
from voting’®

The UN mechanism to take actions has always beagmatic due to two
reasons: the first one is the above mentioned priblem and the other one is the
inherent nature of the UN system which is not dbleast new laws. If we return to
the veto problem, the possibility of veto has alsvalocked the full operation of the
UN. For example, in Kosovo operation of the NATOLBO9, the Western states did
not bring the issue before the Security Councitsithey were sure that Russia

would veto such a western operation in the BalRns.

> The United NationsCharter of The United Nations and Statute of the Iternational Court of
Justice, San Francisco, 1945, p._3, http://treaties.udoifPublication/CTC/uncharter.pdf
(21.09.2010).

® The United Nations, p. 9.

"Welsh, p. 504.

8 Hehir, Humanitarian Intervention: An Introductiqn,136.

" The United Nations, p. 7.

8 Hehir, Humanitarian Intervention: An Introductiqn,136.
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On the other hand, according to Article 27 (2) bé tCharter, Security
Council may only vote on the non-procedural mattérdecisions of the Security
Council on procedural matters shall be made by ffinmative vote of seven
members.®? However, since the fact of deciding whether andsis a procedural or
not is itself a non-procedural matter, the Chagrants the members a ‘double-veto’
power. In this way any attempt to treat a mattepra&edural might be vetoed by a

permanent member if it accepts it as non-procedtiral

If we return to the second problem, as mentioneav@bthe fact is that the
Council’'s powers are used in a reactive mannerhmgahat they are used in case
of a breach of peace and act of aggression. Thensos¥ the Council were designed
for the maintenance of peace, and not as a toshfiorce the law. The Council does
not have the authority to create binding legal edents or to enforce a new law. As
defined in the article 38 of the Statute of Inteéior@al Court of Justice, the main
sources of international law are: 1) treaties; r2kcpce; 3) general principles of the
law®* The Security Council only watches for the breadfiend this fact is one of
the departure points of thos&sO’s and scholars who argue for the establishragnt
a new order with power to act in a proactive mafifiém this way, the institute to
replace the UN will have the power to enforce inéional legislation to intervene

for humanitarian reasons and to punish the crigagat humanity.

Despite the discrimination it makes among its mamls the permanent five
and the others, the UN system constitutes a hestiotiirning point since it accepted
the sovereign equality of the non-western statdsis equality concerned the
legitimacy of being a sovereign in the legal seoséhe term, not in the economic
and military spheres. This agreement on equality fnether confirmed with two UN
resolutions: “the Declaration on the Inadmissipilif Intervention in the Domestic
Affairs of States and Protection of their Indeperade and Sovereignty of 21
December 1965 (Resolution 2131 (XX)) and the Deatian on Principles of

81 Hehir, Humanitarian Intervention: An Introductiqn,136.

8 The United Nations, p. 7.

8 Hehir, Humanitarian Intervention: An Introductiqn,136

8 Hiiseyin Pazarclluslararasi Hukuk, Turhan Kitabevi Yayinlari, Ankara, 2003, pp. 36-3
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International Law Concerning Friendly Relations &wloperation among States in
Accordance with the Charter of the United Natioh24 October 1970 (Resolution
2625 (XXV)).” Especially the latter one establishtbsit every state is equal in
sovereign rights, and that no others have the righintervene to each other’s
domestic affairs and they are forbidden to usenmeaten to use force against each

other’s will and in violation of international la%.

The violation of sovereignty, as mentioned abowesgas far back as to the
primitive forms of the state. And despite all theemtioned settlements and
resolutions of the modern period, there have beegetviolations before the end of
the Cold War: Indian intervention in Bangladesi8v1, Vietnam’s intervention in
Cambodia in 1978 and Tanzania’s Intervention inrdigain 1979.

a. Indian Intervention to Bangladesh

After the secession of Pakistan from India in 198@kistan has never
become a completely united country in terms of eaoun, social and cultural
interaction of the population. In Western Pakidtae majority of the population was
Muslim, and this part had interaction with the mdigring Muslim states like Iran
and Afghanistan, and Saudi Arabia, the United Afathirates and Oman over the
Persian Gulf. Due to their cultural and economitenactions with India, and
Pakistan (Western Pakistan) government’s ignorafitips towards them, Bengalis
(Eastern Pakistan) felt themselves singled out wack also treated as the West
Pakistan Government's colonial outpost. The diserative policies bore a
movement called the Awami League, which requestedtgr regional autonomy for
the Eastern Pakistan. In 1969, the first electisase held to choose the first civilian
government of Pakistan. Awami League took the nitgjaf the votes and did not
accept parity rights claim of the Pakistan Peopleaty on drafting the new
constitution. Due to the intransigent manner of #he&ami League, Pakistan
government feared of the secessionist tendencigsedfeague and martial law was

87 Chandler, From Kosovo to Kabul, p. 127.
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declared with the deployment of government troopdhe streets of East Pakistan.
Although the talks were held between the East &dedWest Pakistan leaders and
commanders, no results were achieved. On 25 Ma@dli,1West Pakistan army
attacked on the East in order to end the rebelibthe Awami League and its

supporters?

Although the international society showed reacti@ms the humanitarian
issues in East Pakistan, the main view was thatag Pakistan’s internal problem
and would remain its own sovereign sphere. Thenefay General of the UN, U
Thant acknowledged this issue as belonging to tmeedtic jurisdiction of Pakistan
as befitting the UN Charter Article 2(7) in histees to President Yahya Khan of
Pakistan on 5 and 22 April 1971. The US policy ba tssue is a good example.
Nixon administration was calling for internatioreasistance for the suffering people
in East Pakistan while it was also supplying arorstiie Pakistani government and
not condemning ¥’ Mass murders and rapes were causing refugee fiowsdia.
This was a problem for social and economic stabditindia and India was calling
the international society to take action and stpiis resoluteness to intervene for its
own security. However in those days the Cold Warfromtations made the USA
and China to align with Pakistan and the Sovietodnwith India. Such a
confrontation would not bring about the necessarternational action. On 3
December Pakistan launched an attack on India Wkady had a plan to attack on
Pakistan on 4 December. Upon Pakistan’s attackndia,l the Security Council met
urgently®® Before the Security Council, India defended ite w$ force as self-
defense in terms of Article 51 of the Charter, siitavas Pakistan who attacked first.
Although Indian resort to force was defendable @édefense, it is known from
certain Indian actions such as the training ofgdinguerillas, and Indira Gandhi’s
rhetoric that Indian intervention would also havecwrred if Pakistan had not
attacked?*

8 Nicholas J. WheeleiSaving Strangers: Humanitarian Intervention in International Society,
Oxford University Press, New York, 2000 (Savingaggers$, pp. 56-57.

8 Wheeler, Saving Strangers, p. 58.

0 Wheeler, Saving Strangers, p. 59.

1 Wheeler, Saving Strangers, p. 60.
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b. Vietnam’s Intervention to Cambodia

The relations between Vietnamese and Cambodianlgpéape always been
problematic throughout history. After Khmer Rougeme to power, Pol-pot first
tried to find a solution to the existing territdriconflicts in reply to Vietnamese
attempts. Although there had been talks to seisigutles and reported clashes on the
borders in 1975, no results could be achieved. parties had different views on the
borders. Vietham adopted the post-colonial intéonal society’s view ofuti
possedetigs it established the territoriality as the basaméthe state. On the other
hand, Cambodia followed an ethno-nationalist viem enaintained its claims on the
Mekong Delta and the area around Saigon. Betweerydlars 1975-1977 Khmer
Rouge held many attacks on Vietnamese people inbGdim and border villages.
Their policy was to flame the hatred among Cambogeople on Viethamese and to
reclaim Mekong Delta and Saigon area referred lyntlas “Kampuchea Krom”
(Lost Territories). Their dream was to realize tjreater Cambodia, which was
further flamed by the supra-nationalist waves. #s end, Khmer Rouge attacked
the Vietnamese villages to create hatred among Mleghamese against the

Cambodian people and Khmer Rouge became successtig plan.®?

In September 1977, upon Cambodian attack on Tap Nrovince, Vietham
decided to resort to military force. In October,@® Vietnamese troops marched
into Cambodia, but this military show up had topstwt of fear of a Chinese attack
on Vietnam. In February 1978, Vietnam made a pediz which envisioned the
territorial integrity and border security of bottates, but Pol Pot, the leader of the
Khmer-Rouge, declined it and continued the war. rJghis development the
Vietnamese government realized that it had to ®gpbl Pot. For this reason,
Vietnam used the human rights and violations prapdg for the first time against
Cambodia. The 12 Cambodian Divisions on the boede the Chinese threat on
Northern borders were pressing on the Vietnamesergment. On the Christmas
Day of 1978, Vietham divisions attacked CambodiamBodian Army was easily

defeated. On the other hand, Viethamese army hawxam@euver. The National

%2\Wheeler, Saving Strangers, pp. 79-81.
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Salvation Front was declared to have been estalisho days before the the fall of
Pol-Pot government. Hanoi Radio also announcedttigafight against Pol Pot for
revolution was realized by the National Salvatigark. In this case, Vietham could
declare that it had nothing to do with the governmmehange in Cambodia and
everything was realized by Cambodian people forenicdedom. A new government
was founded in Cambodia. However, despite his defed Pot was seeking for the
international support against Vietham. His Fordifjnister Leng Sary called for the
Security Council meeting to condemn Vietnam. Howetlee Soviet Union and
Czechoslovakia, in support of Vietnam and the nemBodian government, defied
the demand as the Pol Pot regime as a governmenhtnali exist anymore.
Nonetheless, this was a procedural matter as it ehieectly related with the
operational mechanism of the Security Council. Adow to Article 27 (2) of the
UN Charter, seven affirmative votes are enoughtferdecisiof® Then, the Security
Council met nine days later on 11 January 197%ke & decision on the conflict,
despite the countervote of the Soviet Union for thé Security Council action on

Cambodia against Vietnamese interésts.

When the international society condemned Vietnam,did not use
humanitarianism as a justification. It regarded tise of force as an act of self-
defense against the attacks from the Cambodianotgrin 1977-78 as well as the

overthrow of the Pol Pot regime as the work ofXational Salvation Front.

c. Tanzanian Intervention to Uganda

The last example of the use of force during thedG&lar, which is included
in the humanitarian intervention debates, is Tamsanse of force in Uganda in
early 1979. In 1971, Idi Amin seized power and legthed his dictatorship; this was
a bloody rein as Amnesty International declared 8@0.000 people were killed

between 1971 - 1979. The period was also a shanm&frfican Continent. However,

% The United Nations, p. 7.
% Wheeler, Saving Strangers, pp. 81-84.
% Wheeler, Saving Strangers, pp. 85-86.
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African states did not intervene by using Articledf the Organization of African
Unity (OAU), according to which intervention in theternal affairs of member
states is prohibitetf,

The tension between Tanzania and Uganda began Wdreranian President
Julius Nyerere condemned Idi Amin for seizure ofvpothrough a military coup in
1971. Nyerere was against military coups in Aftacal the former leader of Uganda,
Milton Obote, who had been democratically elected deposed by Idi Amin, was a
friend to Tanzania President. Nyerere viewed Oladethe legitimate leader of
Uganda. Tanzania provided asylum for Obote and 0@ soldiers. In 1972 Obote’s
soldiers launched an invasion of Uganda to seiggtiwer for Obote, but they failed
due to Libya’s support of Uganda and since Tanzdidanot support the soldiers.
And after the incident, Tanzania and Uganda sighedvlogadishu Agreement on 5
October 1972 and accepted not to commence mildpeyations against each other.
Until October 1978, Tanzanian president Nyererdinard his sharp criticism of Idi
Amin. In October 1978, Ugandan army invaded Taraaterritory and occupied the
Kagera Salient. Uganda defended its invasion onptieéext that the territory had
belonged to Uganda according to the old colonialigision between German and
British spheres of influence. The actual reasonnakkhe invasion was that there
were dissidents and deserters in the Ugandan Aimgytder to conceal this erosion
in his power, Idi Amin allowed his troops to follothese deserters into Tanzatia.
Tanzania gave a strong and decisive response and tlrese forces back to Uganda.
Although Idi Amin requested ceasefire, Nyerere dad accept this as well as the
mediation offers of Nigeria and Libya. Having fined the first phase of the war,
Nyerere initiated the second phase of the planoéiing to that, the exiled political
dissidents of Idi Amin met in Dar es Salaam in¢he of October 1978 and built up
the Front for the National Salvation of Uganda. i@ other hand, Obote’s soldiers
were also armed and trained by the Tanzanian a@nyl3 January 1979 Obote
called on Ugandans to launch an armed strugglensigldi Amin regime. In April,

% Wheeler, Saving Strangers, p. 112.
" Wheeler, Saving Strangers, p. 113.
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Amin’s forces were scattered and Tanzanian arntiated an offensive operation to
take all Uganda back from Amin regime for Obdte.

Tanzania was seen to have forcefully overthrownAimen regime. Although
Uganda called for the Security Council action oa igsue, the OAU countries and
also the great powers did not want to hear Ugamdar® the Security Council. On
the other hand, Tanzania did not use the necaslsaydemocratic regime change in
Uganda as a reason to justify its actions. Insteéaded the self-defense clause of the
UN Charter as Uganda attacked the Tanzanian ssil ihe subsequent war on the
Ugandan territory and toppling of Idi Amin were defled in terms of the further

threat caused by the Amin’s regirfre.

In all these three cases of military interventidriree Cold War period, each
was defended on the basis of self defense beferentarnational community. And
except for Tanzania, these interventions were dyickondemned by the
international society as a violation of the Arti@l¢4) of the UN Charte®® Although
some humanitarian effects came out of them, nongitevas made to justify the use
of force was with regard to the human rights or deenocratic rights of the people
on the intervened territory. This is in contrasthe period in the I’chntury where,
as illustrated above, states intervened to othentcies under the pretext of minority

rights.

As it might be seen, the summary of legal evolutimd until here has been
the legal evolution of the law and institutions angcstates. This account was built
up on the view that “[s]tates and states alone \emjdocus stansiin the law of
nations: they are the only wearers of internatigpeakonality.*°* Since the subject
of this study is humanitarian intervention andsithe human and states which is in
the center of the discussion, a brief story ofldgal debate should also be given by

including the human.
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2. Human in International Law

After World War |, the protection of groups withine states was recognized
on the basis of the Wilsonian principles, Since ohthe main reasons of World War
| was the presence and insurgency of large minagiyups in the empires on
European soil, and due to the fact that the aim\Waiison’s principles was to
reestablish a stable international system, the ofNfig Principles invoked the
principle of self-determination in order to enstinat minority groups, at least the
larger ones, could declare freedom and separatestiees from the main state and
in that way the possibility of another war woulddided. To that end, in the Paris
Peace Conference, the victors of the Great War segbsuch treaties on the defeated
to ensure fair treatment of the minority groupshwttheir states and reconfigured
the territories of the states where they saw assseey. However, the Nazi atrocities
proved the inefficiency of the post World War |tkshents for human security.
After World War |IlI, the individual started to have more central place in
international law. Although the general view unliht time was that states could not
be held responsible for injuries they inflicted aon-citizens, and not be held
accountable to the outside world for their affaiish their own citizens, that view
started to change when the victors of World Warhélld Nazi administration
responsible for the crimes against their own aitizas well as their crimes against
peace and humanity at the Nuremberg trials in 19&er World War I, the
pressure of the Holocaust and the failure of thistiexg settlement until that date
forced a new establishment among the circles whachinfluence in the negotiations
to found the UN. Groups like the American Law Ihg®, the International Labor
Organization, the American Jewish Committee andAheerican Bar Association
lobbied for the inclusion of a bill of rights ingHUN Charter®? Although such a bill
was not included in the Charter, some articlesrrefieto human rights. For instance,
according to Article 55 the UN is going to promdteiversal respect for, and
observance of, human rights and fundamental freedomall...” Article 56 states
that the members are to take “joint and separaierac for the achievement” of

192 Magnuson, pp. 261-264.
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universal respect for human rights. And the Arti6& commits that a Commission

for the purpose of promoting human rights shaltteated:’?

After the foundation of the UN, a more active ihdionalization of the
human rights protection was witnessed throughrireties and agencies. The Human
Rights Commission was formed in 1946. In 1948,dbevention on the Prevention
and Punishment of the Crime of Genocide and therddsal Declaration of Human
Rights were adopted. International Covenant onlGind Political rights (ICCPR)
was adopted by the UN General Assembly in 196@.ccording to the Office of the
United Nations High Commissioner for Human Rigt®HCHR), there are 9 core
human rights bodies founded by treaties todayuthiog the ICCPR. These are:

The Human Rights Committee (CCPR) monitors impletien of the
International Covenant on Civil and Political Righ{(1966) and its
optional protocols;

The Committee on Economic, Social and CulturalhRig(CESCR)
monitors implementation of the International Covanan Economic,
Social and Cultural Rights (1966);

The Committee on the Elimination of Racial Disénation (CERD)
monitors implementation of the International Corti@m on the
Elimination of All Forms of Racial Discriminatiod965);

The Committee on the Elimination of Discriminatidgainst Women
(CEDAW) monitors implementation of the Conventiorii@ Elimination
of All Forms of Discrimination against Women (19#\d its optional
protocol (1999);

The Committee Against Torture (CAT) monitors imm@etation of the
Convention against Torture and Other Cruel, Inhunm@nDegrading
Treatment (1984);

The Committee on the Rights of the Child (CRC) itmin
implementation of the Convention on the RightdefGhild (1989) and
its optional protocols (2000);

The Committee on Migrant Workers (CMW) monitorsl@mgntation of
the International Convention on the Protection bk tRights of All
Migrant Workers and Members of Their Families (1990

193 Magnuson, p. 264.
194 Magnuson, pp. 264-265.
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The Committee on the Right of Persons with Didasli (CRPD)
monitors implementation of the International Corti@mon the Rights of
Persons with Disabilities (2006); and

The Committee on Enforced Disappearance (CED) tomi
implementation of the International Convention floe Protection of All
Persons from Enforced Disappearance (2068).

Despite this proliferation of the treaties and brcaverage on human rights,
there remained a problem. Firstly, these treatieseevenly binding for those states
which ratified them, and secondly the individuais mainly dependent on their own
states to defend their rights even if it is the satate which violates those right8.
Similarly the question was the same in terms ofvg@méon or alleviation of the
human suffering. What if the sovereign state igaate responsibilities, jeopardizes

its own citizens or is unable to act to protechiRe

During the Cold War, the US and the West were tooupied with the
expansion of their sphere of influence againstSbeiet threat. In this regard, many
countries were given military and economic supparistrategic reasons like the US
support on Saddam Hussein. However, after the eétlteacold war, things began to
change. The end of the superpower rivalry enabled dtates to focus on the
prevention of abuse by governmetftswith the UN Charter and the international
treaties remaining as the only legal basis to aszef some circles have been fiercely
criticizing the prohibition on the use of force vdgfed by them. Among those critics
are the scholars, NGOs, media and some Westerticpbliigures. According to
them, the UN Charter can no longer respond to #eds of the Post-Cold War
period!®

19 Office of the United Nations High Commissioner fduman Rights, “Human Rights Treaty
Bodies”, _http://www2.ohchr.org/english/bodies/tsdamdex.htm (16.08.2010).
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a. Wars Waged on behalf of Humanitarianism

This period witnessed the first examples of the afserce for reasons other
than self defense. The following are the cases lwhiidl also be referred to in the
rest of this study. The cases were selected acaptditheir general acceptability by
the scholars. In this regard, two contentious ¢asfeghanistan War in 2002 and Iraq
War in 2003 were not included since they are nokegaly regarded as humanitarian
interventions because of the controversy surroundimeir rationale and their

dubious conduct in terms of humanitarianism.

(1) Operation Provide Comfort in Iraq

The first case concerns the UN Security CounciloRg®n to create safe
heavens in Iraq after the 1991 Gulf War and itslemgntation. After his defeat in
the First Gulf War in 1991, Saddam Hussein wantepunish Kurds and Shiites for
their attempts to rebel and topple his regime witenSecurity Council Resolution
686 was taken to establish a peace settleM@Aithough the US president George
W. Bush Sr. had called the Iraqi people to rebealirssy Saddam Hussein, the West
decided not to support the rebels due to the faat Kurdish rebellion might
destabilize the region, as there were also Kundadiin Turkey, Syria and Iran.
With the inaction of the coalition forces SaddamR&publican Guards swiftly headed
to the north that created floods of refuges at Thekish and Iranian bordets
Turkey was solid on its decision not to accept thkerough its borders, since such a
large group of Kurdish people might threaten thaebiity in South Eastern
Anatolia™? Instead, the then Turkish President Turgut Ozghssted George W.
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Bush Sr. the creation of safe heavens on the plamghe other side of the
mountainous area between Turkey and {f&dqOn the other hand, the region was
being closely followed by the international mediad the scenes of refuges covering
TV screens created public pressure on the US gmemthto help the almost 2
million refugees™® With the rising public pressure, the Security GubLriook
Resolution 688 which “condemns the repression efltaqgi civilian population in
many parts of Iraq . . . the consequences of wthoaten international peace and
security in the region” (SC Res 688, 5 April 198'f)Also this resolution called the
member states and humanitarian organizations naijoihe aid efforts'® Due to the
intensity of the public pressure, the US decidechiitate air drop campaign in the
region and on 10 April it announced the area al88/eparallel as a no-fly zong®
On 16 April the US and the UK along with Franceided to send ground troops to
support the establishment of safe heavens andigtrébdtion of humanitarian aid in
the region. That operation came to be know©psration Provide Comfart’ On
the same day, the coalition forces were announnggtieg the region to create six
safe camps which later proved insufficient for taege number of refugees. Then,
the protection area of the coalition forces werteeded to cover several important
towns, including Dohuk*® On 18 April, the UN and the Iragi government sigjrze
Memorandum of Understanding, according to whichltagi military forces would
not violate the safe zoné¥. The operation expanded as to include 20.000 gsldie
from 13 countries with the support of 30 countnvethin an area of 5500 square
kilometers. US troops continued to operate in #gian until July 1991 when the
UN High Commission for Refugees took control of taenps:2°
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On the other hand, a closer analysis suggeststlteapermanent Western
members of the Security Council (P-3); the US, th¢ and France, employed a
broad interpretation of the UN Resolution 688 wite passive acceptance of Russia
and China. This led to the de facto division ofglrento three parts with the
introduction of no-fly zones in the Iraqi air spadéeWith the Operation Provide
Comfort Northern Iraqg was forcibly separated from Baghdainistration. The
subsequent developments, including the 2003 Irag, Wdicate that the operation
was not performed out of pure humanitarian motities;weakening of the military
and political governance of Iraq by the P-3 intatien paved the way for another
war in 2003 to depose the Saddam regdifidithough the US-led coalition referred
to the existence of the weapons of mass destrudtiorag to justify their
intervention in 2003, they quickly changed coursel aleployed humanitarian

justifications when no such weapons were later dooyithe UN arms inspectots

(2) Somalia

The second case is Somalia. Somalia had been lonntdpe food aid of the
Western countries since the 1970s. However, dwvtbwar in Somalia, this help
ceased and by the end of 1992 about 400.000 phagleeen estimated to die due to
starvation. 4.500.000 Somalis were in need of iagonal aid in generat?* The
famine resulted in the fall of the dictatorship Mohammed Siad Barre by an
insurgency in January 1991. After the fall of tleatzal authority, warlords competed
to seize power in the countt§ On 23 January 1992, Security Council adopted
Resolution 733 which enforced an arms embargo onaBa under Chapter VII of

the Charter since the conflict in Somalia was a&ahrto international peace and
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security™?® On the other hand, notwithstanding the provisibthe required aid to

Somalia, deaths occurred due to the lawless digioib of aid by the local
warlords'?’ To improve the situation, the Security Council pigol Resolution 775,
which authorized the deployment of 3500 peacekasdpefomalia. The first party of
these 500 peace keepers, UNOSOM | (United Natigmesr&@ion in Somalia), were
the Pakistani soldiers who were attacked at Modadasrport during their mission to
guard the UN aid provision to the country. The &oould do no more than waiting
at the airport?® Later, the UN adopted Resolution 794 on 3 Decenit92
authorizing the US-led Unified Task Force (UNITAY fSomalia, also known as
Operation Restore Hop&® This force was authorized to use all necessagnse
create the safe environment for the success ofefief operations. However, since
the Security Council failed to explain the exactlgoand requirements for this
“secure environment”, the UNITAF and the later UNOM I missions were not an
example of absolute success at dl.

(3) Rwanda

The third case is Rwanda. The crisis and conflinDtRwanda were not
products of a short term as it is the case inhedl @xamples. The conflict between
Tutsis and Hutus dates back to the colonial timégn Belgians favored Tutsis over
the Hutu majority due to their belief in the racabperiority of Tutsis. In 1959, Hutus
rebelled against the Tutsis and the Belgians. Z0{¥bple were Kkilled, the Tutsi
administration was overthrown, Belgians left Rwamalad Rwanda became an
independent state in 1961. Many Tutsis fled to Wgam 1959 with significant
repetitions in 1963, 1967 and 1973.
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Until the end of 1980s several coups were attemptetioth the remaining
Tutsis and Hutus to capture power. The refugeedRBwanda founded the Rwandan
Patriotic Front (RPF) which helped Yoweri Musevemioverthrow the government.
In return they secured material help. The aim ef RPF was to protect the Tutsi
refugees in Uganda and capture power in Rwanda. iRRfeed Northern Rwanda
with the help of Uganda on 1 October 1980In the beginning of the civil war
between Rwandan Government and the RPF, Goverrimdriteen weakened by the
economic problems and deteriorating social problerhe military successes of the
RPF gave it more power to negotiate with the gawvemt. This in turn aggravated
the whole situation, since the RPF’s gaining maweqr meant the empowerment of
the demands of Tutsis and the less likelihood otament between the warring

parties'*

The RPF’s first aim was to force the governmerdgoee to some reforms in
Rwanda and a new power sharing government coredditbly two societies. In
February 1991, the Rwandan Government acceptee@dotiate with the RPF and
Dar Es Salaam Declaration was signed. Reform régjoéshe RPF and international
pressures resulted in a coalition government oiouargroups in April 1991. This
peace was interrupted by the killing of 300 Tutasrs the following violence in
February 1992. The UN Security Council was requkstesend a mission to the
Ugandan side of Uganda — Rwanda border to mori®RPF and Ugandan Army.
On 22 June 1993, the UN Security Council adoptesbRé&on 846 and launched the
United Nations Observer Mission Uganda—Rwanda (UNGRYI*3*

After long negotiations, Arusha Accords were sigreed 4 August 1993.
According to this agreement, a democratically eéctbroadly representative
government was to be established. The army andrgmental posts would be
occupied by the Tutsis and Hutus together. An nagonal force was also requested
to police the working of the agreement and alsketep security of Kigali where the

mass killings of many Tutsis had taken place inr&aty 1992 events. On 5 October
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1993, the UN Security Council Resolution 872 waspaed to establish the United
Nations Assistance Mission for Rwanda (UNAMIR).

On 6 April 1994, President Habyarimana and the i@ee$s of Burundi,
Cyprien Ntaryamira were killed by a missile attamk the plane at Kigali airport.
Upon the murder, a planned massacre of moderatesHartd Tutsis began. Many
governmental figures from Tutsi origins were kill@dng with Belgian peacekeepers
to force Belgium withdraw its support from UNAMIRsait was the largest
contributor. In response the RPF forces mobilizadi faught successfully against the
Rwandan Army. In two months they gained control haighe country. During the

killings UNAMIR could not be effective due to theall numbers of peacekeepers.

The reaction of the UN Security Council was to @uhe number of the
peacekeepers by Resolution 912 on 21 April to ptoits own personnel. The
remaining staff would monitor the events and woadd as mediators between the
parties. However, despite being late, the Sec@ayncil adopted Resolution 918 on
17 May, upon acknowledgement of the suffering oé thon-combatants, to
strengthen UNAMIR (UNAMIR Il) with a number of 500@eacekeepers. But, the
genocide could not be prevented and forces wereykggphto Rwanda too late.

Due to the deployment problems, France requestdgubi@zation to intervene
unilaterally, and Resolution 929 was adopted odW@® 1994. The French operation,
known asOperation Turquoisdegan on the same day. The French troops evacuated
the camps where remaining Tutsi refugees were thgedind would be killed by the
Rwandan Army. However, the problem with the evaoumatvas that French force
also moved extremist Hutus with their equipment anms to Zaire, Uganda and
Burundi while rescuing the Tutsi&> The UN missions and operations are always
remembered as great failures for humanitarian vetdron. Maybe the greatest
among those is the response of the Security Cotm¢hie call of Canadian Major-
General Romeo Dallaire, the commander of UNAMIR steengthen UNAMIR to
defend non-combatants from the expected massdimat hich he had also warned

the UN in his reports. The Security Council respgahdbo this call by reducing the
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number of the peacekeepéf$The calculated number of deaths, which occuried, i
between 50.000 and 100.000 depending on the mdtrodalculation. And there
were rapes between 250.000 and 500:80&wanda has now come to constitute a
ground for anti-interventionists who criticized th@ervention on the grounds of

inaction, inefficient action, and wrong conductaasl as wrong motives.

(4) Bosnia

The fourth case is Bosnia-Herzegovina. Yugoslaviach was founded after
the First World War, was consisting of many natidgres. During the Second World
War, the territory of Yugoslav Kingdom was occupled Germany, Italy, Hungary
and Bulgaria and Yugoslav people fought successfadjainst the Axis invasion.
After the Second World War, Josip Broz tito eststiid his rule which lasted until
the 1980’s..During Tito’s administration differemationalities could live peacefully
in six autonomous republics and two autonomousoregof Serbia, and Kosovo and
Vojvodina. However, with his death, problems amdifterent nationalities arosg®
After Tito, Slobodan Milosevic emerged as the nesjanpolitical figure and he was
elected as the president of The Federal Republi¥ugfoslavia through the first

democratic election in December 1989.

Joseph Tito had been an important figure to sétiéeproblems and forge a
new Yugoslav national identity among people untd Heath. After his death in
1981, it was the ethno-nationalist policies anccalisses of Slobodan Milosevic,
Radovan Karadzic and Franjo Tudjman which detetéor#he situation for people of

old Yugoslavia:*°

The crisis for Yugoslavia began with the Croatiad &lovenian declarations

of independence on 25 June 1991. Fighting immdglidtegan between Yugoslav
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National Army (JNA) and Slovenian Army which defedithe former shortly after.
Then the fight between JNA combined with Serb miland Croatian forces began.
The second war took relatively longer than the &hoan fight and lasted with
declared and broken ceasefit&sin reaction to this fight, the UN Security Council
adopted Resolution 713 for an arms embargo on Yagason 25 September
199112 However, the embargo had no effect and fightingtvem. The breakup of
Yugoslavian unity created an insecure environmentBosnia, where Muslims,
Serbs and Croats lived together. Thus it was tleakup of the federation which
entailed the Bosnian declaration of independéfitEearing a violent reaction of the
Serbs and JNA, Bosnia-Herzegovina administrationtegdauntil 1 March 1992,
when a referendum was held. On 3 March 1992, Bogmiesident Alija Izetbegovic
declared independence. Slovenia and Crotia weregnized by the European
Community on 15 January 1992 and Bosnia-Herzegommd& April 1992. The US
recognized three countries on 7 April 1992 andUihe General Assembly granted
membership to them on 22 May 199%.

The war in Bosnia began on 5 April when Serb ssiglot the demonstrators
who condemned the radicalization between Serb anslivi groups in the country
and demanded the deployment of international pessgeks in order to prevent the
war. The conflict quickly spread over the courfiyBy the end of 1992, the JNA
had ethnically cleansed many parts of the coumirgugh mass killings and forceful
deportationg?® The establishment of an international protectoveteld require the
Security Council Resolution which was not sure tlu¢he possibility of a Russian
veto. Moscow might see the intervention as an gitdam extend Western influence
on the Balkans. On the other hand, Bush administratas solid that no American
ground forces would be deployed in such a missiath the bitter experience of

losses in Somaliy!’
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The revelation of Serb detention camps in Bosnigkatha turning point in
international reaction to Bosnia. The pressurehaf tountries, especially of the
Muslims was regarded to have caused the belatedatiidn. The UN Security
Council Resolution 770 was adopted on 13 August2198ccording to the
Resolution, member states were authorized undept€h¥|l of the Charter “to use
all necessary means to deliver humanitarian aithéocivilians of Bosnia”. This
action was welcomed by the Bosnian government antiis regard, it was not an
action against the will of the sovereitffi. This resolution was followed by further
engagement of the Security CourfélHowever, the willingness of the UN Security
Council members were not as sound as expectedns$tance, the British and French
governments confined the participation of theidgaris to the peace keeping mission
in terms of UNPROFOR II. However, the humanitared procured to Bosnian
people during the winter of 1992-1993 was of gteap to keep suffering people

alive 1*°

From 1991 to 1998 a total of eighty three resohgiovere adopted by the
Security Council. These also included the deploymmena UN Protection Force
(UNPROFOR) to undertake a series of actions in Bobeginning in April 1992.
Until 1995, this force commenced operations inalgdbeacekeeping, aid provision
and preparing necessary conditions for a peaclersett. However, during its term
of mission UNPROFOR was blamed for its inactioniasfathe Serbian military
gains violating the international law and its hunmahts violations** The war in
Bosnia between Serbs, Bosnians and Croats lasteldtlwm Dayton Accords in
November 1995

The severe conflicts continued without remarkahtervention of the West.
However, NATO had authorized the NATO and UNPROF@Rmanders to use
NATO air force to bomb targets when required toeddf the safe areas where
refugees dwelt as well as the UN and NATO persotiiéifter the NATO bombing
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campaign began, although it was highly criticizedthe aftermath, Croatian and
Bosnian forces had significant success against iBosderbs. War in Bosnia ended
in October 1995 and a peace agreement was sign&€ahyton on 21 November
1995** Dayton Agreement defined the allocation of Bosrsait among the subject
societies and the settlement on the administratfohlowever, Dayton itself had
problems in the application phaSé.

With the Bosnian conflict, the NATO assumed a nawtydo intervene in
humanitarian crises in addition to its existingiesitagainst the member stat®s.
Although the initiation of the NATO action was bdsen the UN Resolution 770
taken under Chapter VII, the problem of the NATOca@mpaign was that the NATO
expanded the campaign unilaterally without obtaynan further resolution. This
action turned the NATO’s role from a support missiinto a full scale
belligerencé>® The failure to act on time showed the importanéemventive
action in humanitarian crises rather than actingerathe unfolding of ethnic

cleansing:>®

(5) Kosovo

The next case is Kosovo. Although the roots ofi€iy in the history of the
Balkans as it was in Bosnia, the turning point Waksevic’'s repeal of Kosovo’s
autonomy in 1989 which had been established byphos@o. From 1990 to 1995
Kosovo Albanians remained in peace and maintaihent bwn rule in a number of
spheres from taxing to education while Serb migostihered to Belgrad& In
1995, the absence of any provisions for Kosovahan Dayton Accords came as a
shock for Kosovo Albanians. This also signaled ¢mel of the time for Ibrahim
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Rugova and the Democratic League of Kosovo whichthiahen followed a pacifist
policy. The Kosovo Liberation Army (KLA) took up ras and initiated attacks on
the Serbian police and military of the FRY. Theimawvas to generate domestic
support for their cause against FRY, but more irigmily to invoke international

reaction and intervention into KosoW.

As KLA predicted, FRY and Serbian forces responddth force and
violence. The fight went on with the escalation maflitical violence in 1997.
Although Serbian forces were much superior to thé Kthe later could gain some
success in controlling some regions like Drenicgia®e However, Serbs were
determined to exterminate the KLA and initiated &x¢éermination operation which

transformed the street wars into a full-scale wafébruary 1998%

Although many international observers and factifigdgroups working on
Balkans and FRY had warned that Kosovo was a fickomb ready to explode,
there had been little effort by the internationalmtnunity to take the necessary
measures®® It was the mid-1998 when the international sociesplized the
emergency in Kosovo by the numbers of refugees mmternally displaced
persons?® In October 1998, a settlement was negotiated thiailed since Richard
Holbrooke, the chief US negotiator, gave personargntee that KLA would abide
by the agreement. However, KLA did not act accaydin the agreement and
violence increased. On 15 January 1999, Serb arowedinto Racak where media
shot pictures of corpses belonging to 45 Albaniaiians later. This provoked deep

anti-Milosevic view within international opinioti®

After this point, the credibility of the West as Wweas the issue of
humanitarianism came under increasing scrutinythatend of January, the Contact
Group (the US, UK, France, Russia, Germany ang)ltahich also served during

Bosnian War, called all parties to Rambouillet,feé@ on 6 February to negotiate
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peace. And the NATO threatened to use force ag#mestparties who would not
comply with its call. The Rambouillet negotiationsoke down when FRY

representatives rejected to reach an agreetfient.

On 24 March 1999, NATO began its bombing campaigpefation Allied
Force) against Serbian targets. As in Bosnian tés,bombing operation was also
highly criticized in the aftermath. The bombing qmgn lasted for 11 weeks,
causing much Serbian reaction with thousands ahdesnd refugees. The war could
only come to an end with the Technical Military A&gment signed on 9 June 1999
between the FRY and NATO after the G-8 states lyndea on the text of the UN
Security Council Resolution 1244. According to thesolution and the report of the
Secretary-General of 12 June (S/1999/672), the NAeOKosovo Force (KFOR)
was established and deployed in the region. The#n population continued to
insist on independence and declared it on 17 FepR&08°" NATO intervention in
Kosovo crisis is a turning point in the use of fardhe use of force in Kosovo was
not one of self-defense. Although, it was defendader Chapter VII of the UN
Charter, the operation was a direct violation ofstate’s sovereignty and the
territorial integrity of the state, with the de fa@utonomy granted to Kosovo which
culminated in its independent®. After Kosovo intervention of NATO, a new
debate has begun whether this intervention cotetitta precedent for future
violations of sovereignty for the sake of humanhtsy After the intervention,
Independent International Commission for KosovonibNATO intervention illegal
for lacking the necessary UN Security Council maedaut stated its legitimacy,

since the ongoing humanitarian urgency requiredrttesvention'®
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(6) Darfur

The last case is Darfur. Sudan’s borders were éefby the British colonial
government between 1899 and 1956. These bordees negrdrawn with regard to
any population structure or geographical featuréhefcountry. After independence
in 1956, a civil war broke out in 1967 between thkamic Northern Sudan and

Christian Southern Sudan. The war took about danilives but world ignored it’°

There are two primary groups in Sudan; the first @ the Africans who
dwell on agriculture. The second one is the Aral® \@ire semi-nomadic people
living on their livestock. The conflict has mainbeen between the Arabs and the
Africans. The recent crisis in Darfur dates back1®/0s when the Sudanese
Government disturbed the system which had settieddisputes among tribes on
food, water and land. The erosion of the disputi#leseent mechanism caused
inefficiency in preventing and mediating confliad$ the Sudanese administration
such as in Darfur. Since people of Darfur felt tselwmes insecure and
disenfranchised from the national political systahey formed their own village
defenses and in 2001 the Sudanese Liberation ABhAX and the Justice and
Equality Movement (JEM) were formed from these tiaiti*"*

In 2003, the SLA and JEM launched attacks on theegonent military
posts. The fight between the government and thelsebot tougher when the
Janjaweed militia was introduced into the conflithe counter-insurgency resulted
in 30.000 deaths in April 2004 and there was ne@ment. After a long period of 16
months of inaction after the conflict began, theity Council adopted Resolution
1547 on 11 June 2004 which called the parties ®thsir influence to bring an
immediate halt to the fighting in the Darfur regidtesolution 1556 was adopted on
30 July 2004 recognizing the territorial integrity Sudan. It called the Sudanese
government to protect its civilians against thejaaeed. The Security Council
threatened the Sudanese government with using fibrae did not disarm the
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Janjaweed in a month. However, the fact was tregtdvernment was working with
the Janjaweed/?

Following an international debate whether to achat; the Security Council
adopted Resolution 1564 in September 2004, whicbgrized the non-compliance
of the Sudanese government with the Resolution 1iB5&anuary 2005, International
Commission of Enquiry on Darfur (IECD) published rteport which found the
Sudanese government and Janjaweed to be respofwilitee violations of human
rights. In 2005, five resolutions were adopted; beer, they did not prescribe
punitive action. In March 2005, Resolution 1593 igssd the situation to the
International Criminal Court (ICC). In August 2006he UN Security Council
authorized the deployment of 17.300 troops and 3800ian police to Darfur

through the Resolution 1706 upon Sudanese Govetrsreemsent’’

On 31 July 2007, Resolution 1769 was adopted bys#wirity Council under
Chapter VII which authorized the foundation of &&nh Union (AU)/UN Hybrid
operation in Darfur (UNAMID). The core mandate dNAMID was the protection
of the civilians, assisting for humanitarian aid,omtoring and verifying
implementation of agreements, contribution for ditigal process to include all
groups, working to promote human rights and ruléaaf and monitoring the border
situation of Sudan with Chad and the Central Africepublic:’* The UNAMID
lacking the necessary support and resources frenpdiverful countries failed to be
effective and in 2008 the killings and rapes wejgorted to be continuing by the UN
special reporter on Sudaft. Today the UN estimates that about 4.7 million
Sudanese people have been deeply affected by ttiier @aisis’’® The Darfur Crisis
is still on the top of the intervention debate &assiseen as the solid proof for the

hazard of non-intervention and inaction.
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b. The Responsibility to Protect: A New Era?

The Responsibility to Protect is the most recentiptervention approach. In
this chapter, following the definition of humanitar intervention, the basics of the
interventionist idea were presented. And then tieciples of non-intervention and
the immunity of state sovereignty were reviewedrfra historical perspective. Later
on, the violation of sovereignty was illustratedotiigh cases from the #@&nd 28
centuries. This was followed by a brief accounttlod legalization process of the
state sovereignty in the international system. Aibdwas seen that several
interventions in the 20 century were undertaken with the pretext of sefedse
during and after the Cold War, except for Kosovbe Tatrocities that shocked the
international community in Rwanda and former Yugwei, although they were
justified under Chapter VII or claimed to be saj tee interveners to found ad hoc
tribunals to try those who were responsible forahmes against humanity. This was
a direct intervention to the realm of the extemnaiivulnerable state sovereignty.
The increase in the humanitarian emergencies causeed to expand and empower
the doctrine for intervention by transcending théstauction of the state

sovereignty-'®

...If humanitarian intervention is, indeed, an urguable assault on
sovereignty, how should we respond to a Rwanda, $oebrenica — to
gross and systematic violations of human rights #ffect every precept
of our common humanity? Kofi Anrtah

At the turn of the millennium, the debate startedchange its form. The
existing debate was turning into that between theapists of the existing debate and
the solidarists who were developing a preemptiveeruentionism. Then the
interventionist bloc had to answer and elaboratetwn questions; ‘Whether to

intervene?’ and if yes, then ‘how the humanitadaasters can be prevented?’

Y7 Arbour, p. 446.

178 Heraldo Mufioz, “The Responsibility to Protect: &@rPillars and Four CrimesHuman Rights
and Human Welfare, 01.08.2009,_http://www.du.edu/korbel/hrhw/workpagers/2009/53-munoz-
2009.pdf (19.08.2010), pp. 2-3.

"9 |International Commission on Intervention and S&uaeereignty, p. 7.
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In September 2000, the Government of Canada aneduhat it established
the International Commission on Intervention andt&tSovereignty (ICISS). The
aim of the ICISS was to find answers to the legabral, operational and political
questions of humanitarian intervention. In thiso#ff the ICISS published the
Responsibility to Protect (R2P) in December 2681.

The report was prepared as a reaction to the anexficy of the existing UN
system vis-a-vis the violations of basic human tsgéind human security. The UN
system was founded to maintain peace and securitthe international system.
However, the events which destroy peace and citb@tdnsecure conditions are
increasingly of intra-state rather than of intewstarigin®* Along with the
internationalization of the internal affairs of teate, the other debate has been that
the UN Charter is originally paradoxical as it ba@ims to maintain international
peace by protecting state sovereignty and the huigats. Then a new approach
had to be found. The R2P suggests that soveredgfiged as “supreme authority
within a territory”,*® brings about a responsibility entailing that begmyereign is
not being immune to the international reactions fee from responsibilities against
its own citizens. Such a responsibility is thregfdfirstly, the state authorities are
responsible for the security and well-being of ithatizens. Secondly, the state
authorities are responsible to their citizens dsd aternational community through
the UN. And thirdly, the authorities are held resgible for their actions and

omissions while ruling®®

According to the report, the responsibility to e consists of three
elements. The first element is the responsibilioy grevent, i.e. preventing
humanitarian crises before their eruption by mamtpthe situation of problematic
regions and acting with the necessary non-militang/or military mean®* The
second element, the responsibility to react enngsibat all states as well as the host

state are responsible to react against the humianiteisasters. And the evaluation

180 Hehir, Humanitarian Intervention: An Introductiqn,113.

181 |nternational Commission on Intervention and S&uaeereignty,

p. 13.

182«g0vereignty”,Stanford Encyclopedia of Philosophy 08.06.2010,
http://plato.stanford.edu/entries/sovereignt§?9.02.2011).

183 |International Commission on Intervention and S&uaeereignty, p. 13.
18 International Commission on Intervention and S&uaeereignty, p. 13.
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of a conflict as a disaster is to be made on tisiskt the defined threshold&. The
third element is that, if any military interventidakes place, all states have the
responsibility to rebuild in the sense that theditbons of public safety and order
will be reconstituted® No matter which of these elements is at issuejntipertant
point was that there has been an outcry for thetiegi legal discourse; every state is
responsible for the security of its own citizensg & they are unable or unwilling to
provide for their safety, then the duty will be bday the international societ§’

The aim in preparation of the report was the esthblent a new norm and a
set of rules for humanitarian intervention, whidh the states were expected to
comply with*®® The ICISS defined these rules as the six ‘Priesifor Military
Intervention’. These principles are based on thtbsé are associated with the Just
War tradition back in history: right authority, jusause, right intention, last resort,
proportional means and reasonable prospg&t8ince those criteria were elaborated

above, they will not be repeated here.

The Responsibility to Protect was on the agend#&ef2005 U.N. World
Summit in New York on 14-16 September 2005. Althougis hard to know how
much effect the continuing US-led invasion of Ifef on the topic, R2P took place

in the Outcome Document to some exteft.
As paragraphs 138 and 139 of the Outcome Docuntetet s

Each individual State has the responsibility to tpod its populations
from genocide, war crimes, ethnic cleansing andmes against
humanity. This responsibility entails the prevemtiof such crimes,
including their incitement, through appropriate amgcessary means.
We accept that responsibility and will act in aatance with it. The
international community should, as appropriate, @mage and help
States to exercise this responsibility and supploet United Nations in
establishing an early warning capability.

185 |nternational Commission on Intervention and SSaeereignty, p. 29.

180 |nternational Commission on Intervention and SSaeereignty, p. 39.

187 Hehir, Humanitarian Intervention: An Introductiqn,115.

18 Dorota Gierycz, “From Humanitarian InterventionlHo Responsibility to Protect (R2P)",
Criminal Justice Ethics, Vol. 29, No.2, 2010, pp. 112-113.

189 Hehir, Humanitarian Intervention: An Introductiqn,117.

190 Hehir, Humanitarian Intervention: An Introductiqn,118.
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The international community, through the United ibia$, also has the
responsibility to use appropriate diplomatic, huntanan and other
peaceful means, in accordance with Chapters VI\ditidof the Charter,
to help protect populations from genocide, war @anethnic cleansing
and crimes against humanity. In this context, we prepared to take
collective action, in a timely and decisive manrthrough the Security
Council, in accordance with the Charter, includi@papter VII, on a
case-by-case basis and in cooperation with relevargional
organizations as appropriate, should peaceful mdamsnadequate and

national authorities manifestly fail to protect theopulations from

genocide, war crimes, ethnic cleansing and cringgsrsst humanity.*?*

The provisions of the World Summit were repeatedtia UN Security
Council Resolution 1674 on 28 April 2006 to protdwe civilians and Resolution
1796 on 31 August 2006 which appealed to the mesribethe deployment of a UN
peacekeeping force in Darftif?

However, the R2P as accepted in the World Sumnmiush ‘lighter’ when
considered as a definition of a doctrine or asdferia to be followed. In fact, the
outcome document only accepts the existence of suclsponsibility without
defining any principles or rules to follow. At thgoint the international society,
including the governments, NGOs and other groupsdivided. One group is
satisfied that the R2P was mentioned and acceptadeality and it will have further
prominence and develop gradually as signifyingitiernational law’s evolution vis-
a-vis the individual rights. On the other hand, tdiker group is not content with
such a limited inclusion without the inclusion aingiples of using force and any
provisions for state§?>

The R2P has been a breakthrough, since its ingmlouncement. Many
expectations were based on it as well as manyciems were targeted at it.
Currently the debate is still going on about igaldy, legitimacy and efficiency as a

novelty on the subject.

1 The United Nations General Assembly, “2005 Worldinnit Outcome”, 15.09.2005,
http://daccess-ddsny.un.org/doc/UNDOC/GEN/NO5/48/F®F/N0548760.pdf?OpenElement
(05.11.2010), p. 31.

2 Gierycz, p. 114.

193 Gierycz, p. 114.
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SECOND CHAPTER

MORALITY, LEGITIMACY AND LEGALITY OF HUMANITARIAN
INTERVENTION

The previous chapter elaborated on the meaningpriual and legal
evolution of the humanitarian intervention, incluglithe Just War tradition.

This chapter will present the current views andaded on the issues of
legality, legitimacy and morality of the intervemti Since such an effort to expose
all the problems in the respected realms might f&esting and time-consuming,
only major problems will be focused upon by meafscases reviewed in the
previous chapter. Although this chapter will handél@ach problem separately, it
should be noted that those issues are actuallymimgled. For instance, when
legitimacy is at issue, legality problem cannotdxeluded, or when morality is at

issue legitimacy is also involved.

. WHAT MAKES A LEGITIMATE INTERVENTION?

Humanitarian intervention has become a controverspic concerning
almost all its aspects, from definition to implertegion. The issue of definition and

the debates on it were reviewed in the previouptena

This part will go through the conditions of a legiate humanitarian
intervention as cited in the literature with a vigfinding out the common points
regarded as the criteria for a legitimate interi@nt

The present day criteria are mainly based on tee\Mar criteria, which have
their origins in Thomas Aquinas’ writings. With thpeoliferation of humanitarian

emergencies and international efforts to allevie human suffering in the post-
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Cold War era, a new search began to legitimizervetgions and to avoid the
argument that states abuse humanitarianism far lagibnal interest§*

However, there is also a counter-view even on dfffigrt. Alex J. Bellamy
states that since decisions on the criteria antfigagions to intervene will be
political and pragmatic due to the competition ametates, the effort is futile. Only
righteousness may be found in the outcomes in tefragmatic view? Even
though such criteria were to be accepted, themoiguarantee that states would

agree concerning their fulfillment®

Another view questions the blind adherence of stdte the criteria for
humanitarian intervention if they were to come ib&ing.*®’ For instance, if states
are to follow all the criteria as a rule, that wabblring no good. Suppose that there is
a humanitarian emergency in a state where the goment concerned holds
systematic massacre or forceful displacement afietninority. However, according
the criteria of Just War, states which are ablantervene should wait for the
exhaustion of non-military means to halt the emecge If states strictly follow the
criteria, they should wait to deploy military meaas a last resort, no matter how
many people are killed during the procedure. Thigcal view suggests that states
should be able to reverse the ordering of the \Mest criteria, or even eliminate the

criterion of last resort when necessary.

As stated in the previous chapter, there are twts suf criteria to wage a
legitimate humanitarian war. These are two categothased on the historical
evolution of the Just War traditiojus ad bellum(to wage a just war) ands in
bellum (to conduct a just warj® They involve right (legitimate) authority, just

cause, right intention, last resort, proportioyadind reasonable hope.

194 Emilian Kavalski, “Contending Interventions: Comito Terms with the Practice and Process of
Enforcing Compliance’Human Rights & Human Welfare, Vol. 6, 2006, p.141.

19 Bellamy, Humanitarian Intervention and the Threelitions, p.17

1% Alex J. Bellamy, “Whither the Responsibility tod®ct? Humanitarian Intervention and the 2005
World Summit”,Ethics and International Affairs, Vol. 20, No. 2, 2006 (Whither the Responsibility

to Protect), p. 148.

197 Carola Weil, “The Protection-Neutrality Dilemma Humanitarian Emergencies: Why the Need
for Military Intervention?” International Migration Review, Vol. 35, No. 1, 2001, p. 103.

198 Fixdal and Smith, p. 286.
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Although each of these criteria is deemed crucidhe literature, there is the
prerequisite that there must be an event whichsustgtes to intervene and prompts
the international community to apply them. Thatreév&hould be of the kind which
“shocks the moral conscience of mankind This shocking event does require an
audience to be perceived as ‘shocking’ and thetimacto it leads to the

intervention?”® Then what is this shocking event?

Nicholas Wheeler defines this shocking event asjtis¢ cause to wage
war?®* Accordingly, no state can claim to have a rightdaty to intervene unless
there is an exceptional humanitarian emergency. é¥ew there is not a specific
definition of this shock. In Wheeler’s view, altrghusome claim that the number of
deaths or displaced people might be a valid indrctair the existence of such a just
cause to intervene, he states that endorsing sutieahold would be arbitrary.
Instead, he defines this supreme humanitarian eaneygas the situation in which
the human suffering cannot be stopped without nkervention of a foreign state or
group of state&®® Michael Walzer also defines the aim of the hunzai@n
intervention as to stop the actions that “shock ¢bascience of humankind®
Although, the threshold cannot be exactly knowndefined, this humanitarian
urgency is something different than the claimsafieral human rights violations. In
other words, violations of the right to free speegid of the right to live do not
constitute similar emergencies. From a utilitanemspective, as Heinze argues, one

cannot exercise his right to free speech when Heas?**

The number of cases which became subject to thateledd humanitarian
intervention has increased since the end of thel @éhr and it is expected to rise
further. The detection of a humanitarian emergetiayygh not properly defined, can
be used to distinguish and limit the number ofdases to be intervened. Heinze uses

199 3. L. Holzgrefe, “The Humanitarian Interventiontage”, Humanitarian Intervention: Ethical,
Legal and Political Dilemmas eds. J. L. Holzgrefe and Robert Keohane, Camébridgiversity
Press, Cambridge, 2003, p.33.

2% Catherine Goetze, “When Democracies Go to Warli®Oebate and the French Decision on War
in 1999 and 2003'Global Society, Vol. 22, No. 1, 2008, p. 62.

21 \Wheeler, Saving Strangers, p. 34.

292\Wheeler, Saving Strangers, p. 35.

293 Michael WalzerArguing About War , Yale University Press, London, 2004, p. 69.

204 Heinze, Maximizing Human Security: A Utilitarianrgument for Humanitarian Intervention,
“Maximizing Human Security: A Utilitarian Argumeribr Humanitarian Intervention"Journal of
Human Rights, Vol. 5, No. 3, 2006 (Maximizing Human Securitg)284
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utilitarian reasoning to define such situations. fdfers to large scale, imminent or
ongoing, and deliberately perpetrated deprivatiaisbasic human goods as

situations for which humanitarian intervention isnally permissible®°

According to this view, the basic human goods rédethe basic rights, such
as the right to life, the right to physical intagrithe right to food and shelter, and the
right not to be tortured, without which other humaghts cannot be protected as
stated abové” Secondly, there must be a large scale violatiotho$e basic rights.
However, measuring this scale is also problemHtacthreshold is to be set, the only
solid and analytical way may be to count the deBitwever, such an approach is
seen as immoral and inhumane, because this maydeatkntional non-intervention
to let some killing happen so as to justify a raifjtintervention later off’ Then this
situation must be an emergency which can be haltég by way of intervention

from the outside.

Thirdly, the violation must be deliberate as pHra sinister plan to destroy

an opposition grouf’®

And lastly, in order to defend the legitimacy ofiatervention, there must be
an ongoing violation or a recent one since the @rgy of the intervention is to halt
atrocities. The past violations, which happenedaigebut has no more effect on the
human conscience other than a rueful memory ofraalmitarian disaster cannot be

claimed as a just cause to resort to ar.

The Responsibility to Protect doctrine, which hasdme the latest norm on
humanitarian intervention accepts an amalgamatfoalloof the criteria that have
been referred to in this study so f&tOn 2 December 2004, the Secretary-General’s
High-Level Panel on Threats, Challenges, and Chéoslgaving the ICISS report on
the issue accepted the following as the criteribetdollowed in case of a decision to

intervene:

295 Heinze, Maximizing Human Security, p. 290.
2% Heinze, Maximizing Human Security, p. 290.
27 Heinze, Maximizing Human Security, p. 291.
2% Heinze, Maximizing Human Security, p. 292.
299 Heinze, Maximizing Human Security, p. 295.
210 Magnuson, p. 273.
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Seriousness of threat. Is the threatened harntate r human security
of a kind, and sufficiently clear and serious, ustjfy prima facie the use
of military force? In the case of internal threatl®es it involve genocide
and other large-scale killing, ethnic cleansing s#rious violations of

international humanitarian law, actual or immingntipprehended?

Proper purpose. Is it clear that the primary pusgoof the proposed
military action is to halt or avert the threat irugstion, whatever other

purposes or motives may be involved?

Last resort. Has every non-military option for rineg the threat in
question been explored, with reasonable ground®étieving that other

measures will not succeed?

Proportional means. Are the scale, duration andemsity of the
proposed military action the minimum necessary &etnthe threat in

guestion?

Balance of consequences. Is there a reasonablecehaf the military
action being successful in meeting the threat iestjon, with the
consequences of action not likely to be worse thanconsequences of

inaction?!?

Having put forward the assumed criteria for a legate humanitarian
intervention as above, the following part shallksé® explain the major problems

associated with them.

21 Magnuson, p. 274.
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[I. CONFLICTING ISSUES OF HUMANITARIAN INTERVENTION
LEGITIMACY AND MORALITY

Morality has been increasingly emphasized sinceetie of the Cold War,
while the analysis in International Relations mowvaday from the domain of
Realpolitik to that of the so-called normative thet? Morality of humanitarian
intervention is intertwined both with the legalijmd legitimacy of using force. As
Eric A. Heinze states, the moral side of the humaaiain intervention, which is also
in close relation with the natural law and moradtice, has been always in conflict
with the legal side of the topf¢ On the other hand, morality is very closely redate

with legitimacy so that it is almost impossibleseparate one from the other.

In this section of the chapter, certain issues bélhandled within the context
of morality. These topics, as may be predicted,theemost problematic issues of
humanitarian intervention: motives-outcomes debgteportionality problem; non-
intervention or limited intervention not to riskethives of soldiers, and moral effects

of humanitarian intervention.

A. Guessing the Motives or Being Satisfied with th®utcomes?

It is difficult to separate the debates on the tlegicy and morality of
humanitarian intervention. One point is that adubbth of these topics rest on the
Just War tradition and its threshold criteria, utthg the fundamental criterion of

the just causé*

According to David Chandler, moral claims utteret & cause help to

legitimize the move, let's say an intervention, mmuoore than pure institutional

12 Chandler, From Kosovo to Kabul, p. 89.
13 Heinze, Humanitarian Intervention: Morality andemational Law, p. 471.
214 Heinze, Humanitarian Intervention: Morality andemational Law, p. 473.
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attempts to codify and internalize it in the in@innal society'® He further argues
that the moral validity “norm” or “tradition” is agally the product of the rejection of
existing Left or Right state politics in a purehdividual focused fashioft® Thus,

moral aspirations associated with humanitarian rvetetion cause as much

controversy as its definition and legitimacy.

Noam Chomsky depicts this controversy in his esddymanitarian
Imperialism: The New Doctrine of Imperial Righthrough a critical view on the
historical record!’ He states that there are two views on norm-buildivhich
conflict with each other. The first one assertg #Hithough a state may have a record
of interest-based action disguised under humaaitamtervention, this does not
necessarily prove that that state will never adtajuhumanitarian concerns in the

future?'®

However, according to the other view, to which Ck&yn adheres, the
institution, which makes new norms, is the one Wwhabused the human rights
violations or ignored them in the Cold War periéar instance, it was the same
West which ignored human rights violations in tloeirttries where the responsible
administrations were deemed strategically importanthe Western interests. Due to
the existence of the path dependency within thetuti®ns, Chomsky implies that
states are not fully trustable in their naive mahabe for humanitarian intervention,

at least for the action against violations or igmme of thenf™®

Chomsky is supported by Mohammed Ayoob in his deubt pure
humanitarian motives of the intervening states. dby@laims that in cases where
there is not a firm UN Security Council authoripatiand when the institutions with

dubious authority, like the NATO, act, the emergs®iectivity problem casts light

15 ChandlerFrom Kosovo to Kabul, p. 5.

1% Chandler, From Kosovo to Kabul, p. 63.

27 Noam Chomsky, “Humanitarian Imperialism: The NewcBine of Imperial Right’,Monthly
Review, Vol. 60, No. 4, 2008, p. 23.

218 Chomsky, p. 23.

219 Chomsky, p. 23.
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on the more strategic and interest-based motivabebinterveners as happened in

KosovoZ?°

In this regard, David Chandler states that theicsritof humanitarian
intervention questioning the moral aspirations bdhihe intervention argue that
these aspirations are mere pretexts for war. He #uht the moral reason behind the
intervention is actually the solution against thaitcal impediment before using
force other than self-defen&e.

One of the main criticisms on the moral claims tbe justness of the
humanitarian intervention lies in the fact that Yées powers might abuse universal
moral values to violate the existing internatioteal. For instance Slavoj Zizek
asserts that when morality is not enough to outivééyv, the West producdait
accomplipolicies which violate the international law appaned in Afghanistaff?

In a similar vein, on another path, Ken Booth aisiticizes the hypocrisy of the
great powers. He states that governments recoghedoundaries of laws when
obeying them conforms to their interests. If nbgy ignore or violate them with

pretexts’?®

Afghanistan and Kosovo constitute both a similaatyd a stark contrast in
the acceptance of intervention as a violation atestsovereignty. They are both
violations of the international legal principle mdn-intervention. However, resorting
to force was initially based on different premigeswo situations. Afghanistan was
not considered as a case of humanitarian intexvenitn the previous chapter.
However, it is being used as an example to showdiffierence for the reception of
the moral assertion by the international communityAfghanistan case, the original
motive was self-defense and retaliation. It wasgbeurity of the US which was at

stake. Upon the 9/11 attacks the Security Coun@nimously adopted Resolution

220 Mohammed Ayoob, “Humanitarian Intervention ancetnitional Society’Global Governance

Vol. 7, No.3, 2001 (Humanitarian Intervention anternational Society),
http://findarticles.com/p/articles/mi_7055/is_3 i7f#28126063/?tag=content;cal125.08.2010).

2L chandler, From Kosovo to Kabul, 107.

222 glajov Zizek,The Fragile Absolute or, Why is the Christian Legag Worth Fighting For?,
Verso, London, 2000, p.56.

223 Ken Booth, “Military Intervention: Duty and Prudeef, Political Quarterly, Special Issue:
Military Intervention in European Conflicts , ed. Lawrence Freedman, Blackwell, Oxford, 1994, p
57.
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1368 on 12 September 2001. Shortly, it stressecetreay organization, government,
nation and person related to the attacks woulddbe tesponsible for the crime, as

George W. Bush also stated in his own public staterafter the attacks?

On October 7, the US informed the UN that it woirdiate operation in
Afghanistan in order to end the Al-Qaeda activiteexl Taliban existence in the
country?”® The US operation, “Operation Enduring Freedom”,swariginally

depicted as an act of self-defense in the formmeaemptive war.

Nonetheless, the US also used the humanitariaowise as it is seen in the
letter submitted by Washington to the UN Securityu@cil: “...In addition, the
United States will continue its humanitarian effotv alleviate the suffering of the
people of Afghanistan.” There were two major reasfor the US administration’s
use of humanitarian discourse: to induce the Afgpaaple to give support to its
operation against Taliban and to create a commdivento keep united the coalition
forces who would fight beside the US in AfghanistahHowever, there were two
points which were widely criticized following theeration. The first one was that
the US food aid distributed from the air was ndfisent in quantity and quality.
The aid was claimed to be a mere “window dressiggtcondly, the conduct of the
operations was also criticized. There was collht@gaaage inflicted on the civilian
targets such as schools, hospitals and even carhpbeointernational relief
organizations. This led to the questioning of tiperation’s humanitarian sidé’
The use of humanitarian discourse in order to faagealliance for the US pre-
emptive war, which was an act based on self-integesd to raise Afghan public
support for the Allied invasion increased the dowobtmoral abuse within the

international community.

224 Simon Chesterman, “Humanitarian Intervention arfghanistan”,Humanitarian Intervention
and International Relations, ed. Jenniffer M. Welsh, Oxford University Presigw York, 2004, p.
164.

25 Chesterman, p. 166.

2% Chesterman, p. 163.

227 Chesterman, p. 166.
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After long years of war and deaths, the currentasion in Afghanistan is still
uncertain’®® The coalition forces could not achieve their targe eliminate the
Taliban regimé? despite inflicting heavy injuries on it. Howevéhe latest signs
are that Taliban is inclined to reach an agreerteeenhd the war in Afghanistan and
to depart with Al-Qaid&>° Nonetheless, the situation is still uncertain &l fight
may continue even if the Taliban departs with Ald@a as Al-Qaida continues to

exist in Afghanistan and Pakistan’s adjacent regjion

As mentioned in the previous chapter, Kosovo caseatso be considered as
an intervention against state sovereignty. Shosfter the Dayton Agreement and
the settlement of Bosnian independence along \histh of the Slovenians and the
Croatians, Kosovo Albanians had also expectatioaubbnomy, at least. However,
no commitments or settlement were made for theestibhe KLA took up arms
against Serbian police and militia in order to mke Serbian retaliation on Kosovo.
As the Serbian police and militia inflicted hardioviss on the KLA, and initiated a
substantive operation into Kosovo, intentionallyg&ting the civilians, the NATO
warned Belgrade administration to stop violence attend the Rambouillet Talks.
However, as Serbs left the table and carried ongdal actions, the NATO initiated
an air campaign which would last for about 78 da\fser that, Serbia accepted to
sign The Rambouillet Agreement. During the air caigp NATO also hit many

civilian targets, causing significant collaterahtige from the af>*

Although there are similar elements in these twsesdike the violation of
another state’s sovereignty, hitting civilian tasgand deployment of humanitarian
discourse, the debate on Kosovo intervention of RO focused on different
factors. In contrast to the war in Afghanistan, thain theme of debates after
Kosovo was not morality, but legality versus legiicy. After Kosovo intervention,

the Independent International Commission on Kodait@ated a substantive review

228 «Central & South Asia Report: 2010 Worst for Afgfistan”, 20.07.2010Al Jazeera
http://english.aljazeera.net/news/asia/2010/07/20202938573363.htn(lL5.10.2010).

229 Timothy Bancroft-Hinchey, “The Worsening Situatiom Afghanistan”, 11.08.2010Pravda,
http://english.pravda.ru/hotspots/conflicts/11-UBER/114577-situation_afghanistan{@6.10.2010).
230«geparating the Taliban from al Qaeda”, 07.02.2@thiopian Review,
http://www.ethiopianreview.com/news/201003/?p=37123.02.2011).

231 “World: Europe Nato bombs hit hospital”, 07.05.999 BBC Online Network,
http://news.bbc.co.uk/2/hi/europe/337989.$t89.08.2010).
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of the intervention and the outbreak of the conflithe commission criticized both
the diplomacy prior to the intervention and the moels of intervention. However,
the commission found the NATQO's intervention illéf@r violating the UN Charter,
but legitimate with regard to the motives of théemeners, and called for state
action to close the gap between the legitimacy #ad legality of humanitarian
intervention®? It should be noted that the FRY applied to thermational Court of
Justice (ICJ) asserting that the NATO interventito its territory was illegal on the
grounds that there was no authoritative Securityn€o resolution and that the
NATO attacks caused many civilian deaths, which toade considered as genocide.
However, the ICJ rejected the FRY’s bid due to Ymsmnal measures” by 12 to 4
votes and added that it would decide on later waretne ICJ has jurisdiction on the

issue or not>3

This comparison between the two cases show thdt i predominantly
believed (although there are also opposite vielWwa) the primary motives of the
actors are just and humanitarian, interventionsnateregarded as moral abuse of

humanitarianism.

However, according to another view as represenyefldx J. Bellamy such a
deduction solely depending on the motives to jutlye morality aspect is not
plausible. Bellamy depicts three problems assotiatéh the issue of motive-

oriented action.

Firstly, humanitarian intervention does not fitarnthe realist understanding

that states should not risk their own citizensritheo to save strangefs.

Secondly, motives can be abused by the state kaderder to justify their
military aggressioi>> A crucial example is provided by E. A. Heinze iis hrticle

232 Aidan Hehir,Humanitarian intervention after Kosovo: Iraq, Darfu r and the record of global
civil society, Palgrave Macmillan, Basingstoke, 2008 (Humarataintervention after Kosovo), pp.
47-48.

23 A, J. R. Groom and Paul Taylor, “The United Nasimystem and the Kosovo crisi&psovo and
the Challenge of Humanitarian Intervention: Selectve Indignation, Collective Action and
International Citizenship, eds.Albrecht Schnabel and Ramesh Thakur, The UnitedoNsitPress,
New York, 2000, p. 310.

234 Alex J. Bellamy, “Motives, Outcomes, Intent ane thegitimacy of Humanitarian Intervention”,
Journal of Military Ethics, Vol. 3, No. 3, 2004 (Motives, Outcomes, Intent ahd Legitimacy of
Humanitarian Intervention), p. 223.

67



“Maximizing Human Security: A Utilitarian Argumentfor Humanitarian
Intervention” In that article, Heinze refers to the allied ineasof Iraq in 2003.
Following their failure to find the weapons of maksstruction (WMD), the US-led
alliance shifted their discourse and described #edves as the rescuers of Iraqi
people from the sufferings caused by Saddam regirhas, the main reason to
topple the Saddam regime was later on claimed toubeanitarianism, although the
original motive was self-defense via a pre-emptixgg. At the time of intervention,
despite the ongoing authoritarianism of Saddamils, rihere was not a gross and
imminent violation of human securif§® Thirdly, according to Bellamy, focusing on
motives may cause negligence on the possible owsaian interventioft’

The question raised by those who prioritize outc®roé the action over
motives is “Does the motive of a military action ttea when it brings about
humanitarian good?® In terms of the motives versus outcomes debageptint is
that sole motive- or sole outcome-oriented apprdaah problems of its own. The
good motives may not always result in human goédasl humanitarian good may
not always be generated out of good motives. Aestady conduct illegal, bad or
inhuman acts towards a community, which bring aldonwnan good. States may
attempt to cover their inhumane conducts and abusnhotives through the
unintentionally obtained humanitarian good. In tleégard, Heinze criticizes the sole
dependence on outcomes as a legitimizing factantefvention. In the previous
chapter, the case of Viethamese intervention in li¢alia was given as an early case
of humanitarian intervention whose outcome lech®thange of Pol Pot regime and
freed Cambodian citizens from its tyranny, as refbby Wheelef>® Heinze states
that allowing states to act with the confidencecofsequent regime change would
allow partisan, warmonger behavior to topple theney regime*® The solution for
the question of motives-outcomes debate might katploy the ‘doctrine of double

effect’ of Thomas Aquinas. According to that, aplaxed in the previous chapter,

235 Bellamy, Motives, Outcomes, Intent and the Leggtiyiof Humanitarian Intervention, p. 223.
236 Heinze, Maximizing Human Security, p. 295.
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good motives should lead to good results and gaddomes should follow good

motives?*

The difference between the intentionally achievesbdyand accidentally
achieved good must be distinguished. However, susBparation requires concrete
evidence in order to test the consequence of tihevi@. Such data cannot be
observed explicitly. It might be derived throughsaurse analysis of leaders’
statements and the set of actions held by the. dthaeiever, even with explicit
statements of leaders, one cannot be sure abouedhéntentions. There might be
deeper plots within the state policies. Howeveg ttoes not weaken the assumption
of Aquinas. When the state publicly announcesiisntion, and obtains the intended
good, the legitimacy of intervention is consideyaftrengthened. On the other hand,
in case of an obtained good, which is an accideellt of an action which is not
related to humanitarian concerns and where thermtisa public intention for the
good, the case for legitimacy will be much moreidub than the former case and

remain weak.

On the other hand, if a good intention does natgothe target good for many
reasons like unproportional use of force, lackimgugh commitment or resources
and etc., the intervention cannot be regarded gisntate. Though, every variable
cannot be calculated in the course of interventibis, will cause the states to take
more points into their consideration and preveatrtirom embarking on adventures

the results of which are not clear enough.

B. Proportionate War

Any use of force should be proportionate to achigthe humanitarian
purpose and carried out in accordance with interoaél law. We should
be sure that the scale of potential or actual hureaffering justifies the

241 Bellamy, Motives, Outcomes, Intent and the Leggtty of Humanitarian Intervention, p. 228.
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dangers of military action. And it must be likelp tchieve its
objectives*?

As depicted in the first chapter, proportionaliy a criterion of just war
thinking in order to regulatgis in bellum the conduct of war. When proportionate
use of force is at issue, the consideration is ‘et means deployed in fighting a
war must be proportionate to end8®In other words, the force used to stop a
violation of human security or to halt suffering méople should not cause greater
suffering and remain limited as much as possifilén addition, such force should be

deployed for a period required for the accomplishineé desired ends, not long@.

Another meaning of the proportionality, in termsJakt War criteria based on
Thomas Aquinas’s ‘Double Effect Doctrine’ is thatvar or an action on behalf of
humanitarianism, in the modern sense, should gengraater good than the targeted
evil. Although, Iraq is a contentious case for haitaian intervention, there is a
point in the historical course of the conflict. &ftthe first Gulf War in 1991,
economic sanctions were deployed to get the Saditlassein regime to comply with
the demands of the international community. Howetleey eventually inflicted
greater harm on the people than on the regimehes deprived people from the
essential nutrition and medicine, and caused tla¢hdef nearly 500.000 children
under five years old until 203° And the international community insisted on the
continuance of the sanctions regime despite théhdeand the spread of disease as

well as the success of Saddam Hussein to remaiavirer2*’

Concerning the use of force, the intervening foinea humanitarian

intervention, different from a war in which the maarget is to destroy the opponent

242 Robin Cook, “Guiding Humanitarian Intervention”9.07.2000, Speech In American Bar
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forces, aims to stop the suffering of innocent peogstablish peace and restore the
rule of law. Then, the intervening force shouldnpknd foresee the necessary and

proportionate force required to meet the desirets &ff

Since the criterion of proportionality requires @sing more good than
causing more harm as a consequence of resortifigrde, it necessarily embodies
certain consequentialist traff§. As shown in the previous section, in terms of the
consequentialist evaluation of humanitarian intatim it is the humanitarian gains
through which the success, legitimacy or moralityan intervention are weighed.
That criterion approaches the morality issue fromtidtarian perspective in that
when more harm is caused than the aimed good,irtiee dnd resources for the

operation are considered to have been wasted rf¥ai

Mona Fixdal and Dan Smith suggest that it wouldrimee reasonable for an
actor or group of actors to consider the conse@geircterms of doing good or harm
with a as much detailed calculation as possiblehSealculation may include a
“feasibility test”, which is similar to the SWOT alysis in business management, in
order to examine the existing strengths, faciljtissd capabilitie$>* Nevertheless,
Michael Walzer criticizes the notion of calculati@s he states that it is almost
impossible to have an accurate calculation of gand harm that are probably to
come out of an intervention. This is because tha mpeedictions are made through
the variables which are based on non-mathematelaks such as “the value of a
country’s independence against the value of theslbthat might be lost in defending
it.”?>2 The same point is also highlighted by Heinze mriference to the disposal of
the Saddam regime in Iragq. He argues that it cabhadinown in advance whether

the regime change by foreign intervention into antoy will bring good or more

248 James PattisorHumanitarian Intervention and the Responsibility to Protect Who Should
Intervene?, Oxford University Press Inc., New York, 2010 (Hamtarian Intervention and the
Responsibility to Protect), p. 106.
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harm. He adds that the situation would improve #table government could be
established in the place of the deposed governfignt.

In modern warfare, the most important problem ispdoportionate use of
force has been the air campaigns with their tangetif essential civilian structures,
inflicting collateral damage and causing high daril death$>* As mentioned in the
previous chapter, the NATO’s 1999 intervention tosgvo was much criticized
because of its violation of the principle to usepartionate force and its causing
more harm than the desired gd8din that intervention there are three points that d
not befit the perspective of morality: i) the wdfeforce harmed the civilians; ii) the
action caused more harm rather than suspendiiig tte interveners gave priority
to the lives of their own soldiers to the detrimehthose that needed help. The first
and the last points in particular are closely mtaren.

To start from the last point, it concerned the NAG@nmanders’ decision to
employ high altitude bombing over 15.000 feet ameirtreluctance to deploy land

forces to repel Serbian forces from KosGw.

As to the first point, the conduct of the bombiragpaign in Kosovo, there
are contentious views. For instance, Hugh Walkearseto the presence of military
lawyers during the campaign and their adherendbddourth Geneva Convention
which prohibits damaging civilian targets. Walketda that the precision-guided
missile technology also had great contributionht® tampaign. It was claimed that
99 % of the missiles hit their targets. Independetérnational Commission on
Kosovo (lIICK) also acknowledged this claim and fduno proof for deliberate
targeting of the civilian§>’ According to this view, the absence of any prawfthe

intentional targeting of the civilian targets asliwas the use of precision guided

253 Eric A. Heinze, “Humanitarian Intervention and ttééar in Iraq: Norms, Discourse, and State
Practice”,Parameters Spring 2006, p. 28.
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25 Allen Buchanan, “Reforming the International Lafwtumanitarian InterventionHumanitarian
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weaponry points to the calculation of “means andsetefore the intervention®
On the other hand, Grant argues that the NATO couleifcome the problem of
intentional targeting of Serbian civilian targetsridg the air campaign by referring
to Article 52 (2) of Protocol | of the Geneva Contien. According to that article,
when a means offered “a definite military advantage secure the end (in the
Kosovo case, one of the aims of the military campaias to get the Serbian
administration to attend the Rambouillet Talks)attimeans would be uséd.
However, the NATO representatives did not desctileeNATO action as a means
fitting into the provision of Article 52 (2). On ¢hother hand, the International
Criminal Tribunal for the Former Yugoslavia (ICTYpnsidered that point while
deciding on the accusations against the NATO ietation by the Serbian
government when it decreed that no more investigatvas required against the
interveners. The same was also considered by tlepéndent International
Commission on Kosovo (IICK). However, these claations were made under the
heading of the causes of intervention, not the afsmeans. And in relation to the
subject, Walker also confirms the uncertainty amigsue of selection of the “means

employed?®°

For the second point, concerning the issue of iveldienefit/harm resulting
the intervention, the views are also contentiourstlly, the criticisms made against
the NATO intervention to Kosovo focus on the pothat the air campaign got
Milosevic to force thousands of Kosovar Albanianddave their homes. And this
negative result is coupled with the fact that tttack on civilian infrastructure also
caused harsh living conditions for the civilian plgtion in the region, aggravating
the aggregate wellbeing of peopfé. However, this view is encountered with
another, as of Jane Stromseth. She argues thainthef generating greater good was

achieved by Kosovo intervention as people no maffers and a new government

8\Walker, pp. 46,47.
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came to power for the administration of Kosé%o.According to this view,

intervention is inevitable for accomplishing grealeimanitarian good and some
casualties should be tolerated. The clearest weoddescribe this stance were
expressed by Jamie Shea, a spokesperson of NAT&speech on just war in 1999:
“The ulcer cannot be removed from the stomach, ssnkbe patient is operated

upon.”®3

C. Saving Soldiers or Saving Strangers?

Another debate which is closely related with theevipus debate of
proportionality is the question of whether statheudd risk the lives of their own

soldiers to save strangers.

One of the criticisms made against humanitariaerugntion is that states
should not risk the lives of their own soldiersbaar economic costs for the sake of
people other than their owf® This view derives from the realist idea that statet
only upon their national interest with a sound gkltion of the gains and losses. In a
calculation on intervention, the gains are the aequinterest, while the losses
concern, among others, the lives of soldiers andn@wmic costs. From that
perspective since states are only responsiblénésécurity of their own citizens and
intervening for humanitarian reasons only does setve national interest,
humanitarian intervention is unacceptafffeAnd even if it is accepted that states
have the right or duty to employ their soldiers aedources for humanitarian
intervention, not all states are granted the ridhte state to intervene should have
the necessary capability and resources to actyveife it would bring more harm
than the desired god&® The inefficiency of interveners has been at iskuethe

%2 Jane Stromseth, “Rethinking Humanitarian Intericent The Case for Incremental Change”,
Humanitarian Intervention: Ethical, Legal, and Political Dilemmas, eds. J. L. Holzgrefe and
Robert O. Keohane, Cambridge University Press, Calgd, 2003 p. 249.
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African Union (AU) interventions in Darfur, wherke AU proved its inefficiency to
stop killings. According to Wheeler, if one accefts realist premise of using forces
and resources only for the national interest, ttieme will be no solution in that
debate®’

Foreign military intervention has always been aqyolool whether it is held
for self-defense, aggression or humanitarian pwgpoSince the government risks
the lives of its own soldiers, citizens, then th&ivention should have an interest at

its core?®®

Allen Buchanan differentiates between the inteamal external legitimacy of
an intervention. For external legitimacy, the int@rtion should be accepted by the
target community as well as the international comityu As for the internal
legitimacy, it has two dimensions. Buchanan deseriihe internal legitimacy as ‘the
discretionary association’. It holds that a goveenin and its citizens have
responsibilities to each other. Government is rasyixbe for the well being of its
own citizens and cannot deploy its soldiers inyiBkimanitarian missions. Acting
otherwise is not considered legitimate in this rdg@®n the other hand, citizens
confer some of their rights to the state with thpeetation that their security will be
ensured. Soldiers are also part of those citizaedsshare a similar expectation. The
state should use its soldiers for the purposelbiséense. If it acts on motives other

than self-defense, it is against this social canf®

Similar to Buchanan’s view on internal legitimadgmes Pattison states that
a humanitarian intervention, which aims at imprgvithe human security in the
target country, decreases the security of itsensz soldiers. Then the state loses

internal legitimacy on performing humanitarian imention?"°

%7 \Wheeler, Saving Strangers, p.31

28 Jeffrey Pickering and Emizet F. Kisangani, “Poéiti Economic, and Social Consequences of
Foreign Military Intervention”Political Research Quarterly, Vol. 59, No. 3, 2006, p.367.

29 Allen Buchanan, “The Internal Legitimacy of Humamian Intervention”,The Journal of
Political Philosophy, Vol. 7, No. 1, 1999, pp.73-75.

20 James Pattison, “Legitimacy and Humanitarian ieretion: Who Should Intervene?The
International Journal of Human Rights, Vol. 12, No. 3, 2008 (Legitimacy and Humanitarian
Intervention), p. 400.

75



On the other hand, the above view based on thenadist and especially
realist reasoning is not the only one and the Yalig statement might be considered
and should be noted as an important questioninthefrealist view: “If states are
presumed to only engage in humanitarian actioreterd! or advance their interests,
then questions regarding the legitimacy of riskeaojdiers’ lives to save strangers
should never arisé™ If today states by militarily intervening are paoking the
realist arguments of irrationalism and internagitimacy, then they should not be

acting out of pure self-interest but humanitarieasong’?

Michael Walzer also states that there is a diffeedmetween the soldiers who
fight to defend their own country and the humanitiiose fighting for the sake of
humanity may not prefer (if they could have chosem)risk their lives when
compared to fighting for their own countr{’ Moreover Walzer argues that leaders
should not require soldiers to sacrifice themsel¥es the sake of strangers.
However, if combatants are free of such a riskntheervention to stop human
suffering can be possible. Walzer states that theéegl missiles, along with the long-
range weapons preventing hot contact between arofhidee intervening and target
states, enable interventions with lesser risksttier lives of soldiers. He adds that
such a war without the risk of a counter attacksdoet also infringe the just war
principles as long as civilians are not harm@dAlthough this view cannot
legitimize the wrongs in the Kosovo interventionmay cast light on the problem

and contribute to a possible solution.

Fernando R. Teson also detects the problem withahitarian intervention
concerning the risk it poses to soldiers’ lives. $iates that regularly conscripted
soldiers, in line with the social contract thatidefthe mutual responsibilities of the
state and the citizen, will fight for the defenddhe state and to pursue its interests.

However, they will not be eager to fight to sawee$ that do not belong to their

21 |Luke Glanville, “Norms, Interests and Humanitariatervention”, Global Change, Peace and
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fellow citizens?”®> Teson’s suggestion is to deploy voluntary armecce® in
humanitarian interventions. Such troops will noesfion their involvement in the

action since that will be their reason to join &mmed forced’®

The last problem on the dilemma between savingesslénd strangers is that
the public reaction to the soldiers’ death is aponant reason in deciding to act or
not. The US government lost its interest in themvéntion to Somalia after losing its
soldiers in Mogadishu in 1993, the event which bezahe topic for Hollywood
movies?’” The US intervention in Somalia was initially prefiatic. The US
miscalculation of threats and losses led to theggional failure of the intervention.
The US planners could not foresee that their ovdiess might be targeted and give

casualtie$’®

The casualties in Somalia marked the beginningnefdisengagement policy
of the US and the other governments vis-a-vis thenanitarian crises?’®
Governments who responded to the events in RwandQ94 prioritized the safety
of their military and civilian staff over that oheé Rwandan people. For instance,
following the onset of the genocide, ten Belgiamqekeepers were killed on 14
April 1994, prompting the Belgian government to idecto withdraw its troops.
Then, although Roméo Dallaire, the commander of WNR, declared that around
5.000 troops were required to stop the genocide,Security Council decided to
leave only 270 troops in Rwanda and limit the m&a#f Such disengagement and
reluctance to act were also observed by the laddianted intervention in Bosnia in
1995, Kosovo in 1999 and Darfur in 2003.

The leaders’ disinterest in deploying troops to ¢ngergencies is also based
on the fact that they do not want to lose the stuppictheir constituencies for risking
the lives of soldiers. On the one hand, one cdnahbut the ‘CNN effect’ which
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refers to the public pressure on the governmemictovhen the scenes of suffering
people are displayed on the media. However, whenn#tws of casualties (dead
and/or injured soldiers) arrive, then people betincriticize the intervention in

question and quit supporting?ft:

The debate of saving soldiers or strangers has bheeontentious issue
regarding the morality of the intervention since ®omalia intervention of the US,
and it has been intensified by the Kosovo inteneentAnd if the question of

humanitarian intervention is to be resolved, thgie cannot be ignored.

D. Provoked Masses, Abused Interveners

In “The Moral Hazard of Humanitarian Interventiohessons from the
Balkans”, Alan J. Kuperman mentions an ignored aclmabused moral problem of
humanitarian interventioff? According to him, with the increasingly deterreffect
of the emerging norm of humanitarian interventiogaiast genocidal action,
minorities have been encouraged to act againdtdlestate even if they are under a
threat of brutal retaliation. On the other hand,isitgenerally the case that a

humanitarian intervention cannot fully protect tebels?®®

This problem which Kuperman calls as ‘the moraldrdzof humanitarian
intervention’ has its roots in the economy. Accogdio that concept, actors who are
under protection against the market risks (genethllough insurances), act more
recklessly than those who are under risk withouy arsurance. Likewise, the
possibility of diplomatic or military interventioencourages secessionist movements

even though they are exposed to the threat ofskeotidisproportionate force by the

1 Steven Livingston, “Media Coverage of the War: Bmpirical Assessment’Kosovo and the
Challenge of Humanitarian Intervention: Selective hdignation, Collective Action, and
International Citizenship, ed. Albrecht Schnabel and Ramesh Thakur, The ednilations
University Press, Tokyo, 2000, p.376.
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host staté®* According to Kuperman, the moral hazard has twogdss. Firstly, it

causes irresponsible movements and decisions ofrtng leaders. Since they are
provoked by the possibility of the humanitariaremention in favor of their cause,
the rebels take up arms with a view to secessiomighout calculating their losses
or, at least, they consider as reasonable thelpedssses to arise from retaliation.
They believe that they will achieve freedom under protection of humanitarian

intervention?®®

Secondly, the rebels may deliberately provoke titervention of outside
actors, abusing it for their own cause. They magctthe government’s forces to
induce retaliation, which will create an environrnevhere civilians are likely to
suffer. Such a scenery will draw international tears and is likely to be followed

by an interventiod®®

Concerning the Bosnian declaration of independelzethbegovic and other
political figures of Bosnian Muslims initially didot opt for the independence. They
negotiate with the Bosnian Serb and Belgrade adination. However, after ten
days, the Bosnian Muslims left and renounced thgotiions and began to arm
themselves, although the Serbian army was much rpoveerful than ther®’
According to Kuperman, the power inequality betwdlea parties was so obvious
that there was no room for miscalculation of losdast the Muslims did not
withdraw. The answer to this policy change mightfbend in the sentences of
Izetbegovic as he addressed the parliament on 1db&c1991: “Will we accept
peace at any price in Bosnia, bend our heads ondefa all, because of peace
accept an inferior position for the next 15 yeaws, shall we say, we want
sovereignty, risking a conflict?® According to Kuperman, the possible loss of the
Muslims was considered as reasonable to attractttiemtion of the international
community to intervene in the region and the Musl@adership continued in this

way which ended up as it was told in the previduespter:®®
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In Kosovo, the issue of moral abuse is much moreeet. Until 1997,
Kosovar Albanians enjoyed somewhat de facto autgnasithey could hold their
own elections and maintain their own educationesysthrough peaceful policies of
Ibrahim Rugova. This period ended with Kosovo Ldiem Army’s (KLA) attacks
on Serbian police as it was retaliated by Belgrddelrhe rebellion cannot be
explained through miscalculation of Serbian retaia And at that time, there was
no sign of Serbian genocide as the setting wasebdaantil KLA started its
attacks’™ Kosovar Albanians also did not expect to ruin ®erbian army by

themselve$®?

Briefly, the peaceful stance of the Kosovo admratgtn was actually a
strategy. Since, they did not have the military povthey had to remain peacefti.
Meanwhile, the KLA ranks were aware of their weaaand started to believe that
they had to gain international support for indepeme, which can be inferred from
their statements. They had too limited access fiesaintil 1997 when they could
provide the necessary weapons from Albania. Attt tlate, KLA began to act in
order to provoke retaliation of the Serbian Armyhaa view to drawing attention of
the international communi®y? The NATO has been aware of this problem at least
since 1998. During the Kosovo conflict the NATCettito decrease the violence and
they were aware of the fact that their air campaigs initially caused by nothing
but the Kosovar aggression. However, nothing hasgéd or no steps have been

taken against this moral abuse since tfién.
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E. Nirvana Fallacy?®°

According to the general belief of the pro-intertren side, foreign military
intervention into a humanitarian crisis generatesargood than non-intervention.
However, when the data on the successful humaanitamiervention is analyzed, it is
seen that the result has not always been a sudtsbsuld be noted that a successful
intervention not only means the cessation of inmanbhehavior that shocks the
human conscience, but it also includes the recoctstn of the institutions and the
society in order to prevent the suffering from heqppg again. Accordingly, as an
example, only 26 % of the US interventions andiatiites to reconstruct the

institutions have been successful since the Idfecgatury?®’

There is a tendency among the governments thairakle to distribute the
necessary security and human goods that these ¢askbe met better by foreign
governments, although this is not true. This idecalNirvana Fallacy’, which is
mainly observed in regions where central governnoaminot function properly or
totally failed. Such an assumption ignores seveoakibilities including that foreign
intervention may not succeed; that efforts may owe in more harm than the
designed good; and that local government may eskabt modify institutions better

than foreign government&®

This problem, though not much covered in the litge is an important
impediment for the development of regional integyovnental institutions, which
can take action on humanitarian emergencies, anplgcates a legitimate solution
as target governments tend to underestimate thpahslities or tend not to take the
trouble to act while the West is waiting out theyéntervene.

2% Christopher J. Coyne, “Reconstructing Weak andeBaBtates: Foreign Intervention and the
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F. Inability or Reluctance to Intervene?

The debate on the inaction or selective responsgtatés to humanitarian
conflicts is one of the most contentious topicsjclvhconcerns the morality and
legitimacy of humanitarian intervention. The inactior selective responses of the
Western powers to humanitarian crisis have beareatopn since the end of the Cold

War 2%°

As for the selectivity problem, the main issue sedm be the question of
whether an intervention is held out of genuine hoitaaian motives. The criticism is
that targets for intervention are selected on @@<of the national interests such as
strategic gains or losses. For instance, a Westite would not intervene in a
country which is a strategic ally or partner, orimuportant market’® Unfortunately,

as explained above, the real motives can nevenberk

David Chandler analyzed the reactions of the USth® human rights
violations around the world. He states that thewfsld voluntarily take the lead to
condemn or sanction states such as Cuba, Iran, llikga, North Korea, Serbia,
Sudan and Syria, while it does nothing againstehngEgypt, Israel, Mexico, Saudi
Arabia, since it considers doing so against Amerigaerests* A similar and
directly related comparison is the NATO’s Kosovdemention and the non-
intervention into Sudan. Kosovo as a country indperhad to be settled, otherwise
the Western powers would have been accused fongpdailed to clean their own
backyard. However, the Sudanese case involvedarnditle prestige nor the security
of the West in a significant wal? The selective response of the West to Kosovo and
Sudan provoked three sarcastic criteria: in ordertifie Americans to intervene,

those being killed should be white Europeans; Hrget state which causes the

29 Jens Bastian, “Humanitarian Intervention: Ethiosl &egal Aspects”Southeast European and
Black Sea StudiesVol. 5, No. 1, 2005, p.147.

30 Nicholas J. Wheeler, “Decision-making Rules andcBdures for Humanitarian Interventioirhe
International Journal of Human Rights, Vol.6, No.l, 2002 (Decision-making Rules), p.133.

301 Chandler, From Kosovo to Kabul, p. 85.
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human suffering should not be an American ally; drete should be intense media
coverage of the interventioft®

Thus, the Western intervention record and the issbancy of these
interventions clearly reveal that the West hascselely intervened so far. The main
reason of this selectiveness is the lack of lanrgsource$®™ And as Wheeler
suggests, the possibility of selective (abusivepoase can never be eliminated from
the practice€® However, the basis on which the West choosesiitgts to intervene
is still cannot be explained truly. Then the questivhich should be asked again is:
‘how the selection is driven?’ or ‘what causesestdb ignore a case and to intervene

in another?’

The authorization process of the intervention $® @laimed to be selective or
unequal. Here, the problem is that the resolutitichky authorizes the humanitarian
intervention is taken by the Security Council memsband especially with the
influence of the Permanent-5 (P-5). Then, if a M&mber commits humanitarian
crimes, it will be invulnerable against any reswintby its veto power or it will veto

any resolution against its interedis.

As a point concerning both morality and legitimattye essence of selectivity
problem lies within this core moral question: ‘ateose saved more human or
precious than those who are né¥?The main criticism on the selectivity problem is
that it is not applied consistently and this shaslaive universality claims of
intervention. In this regard, the legitimacy of hamitarian intervention cannot be
claimed since universality and impartiality are mie€e to be the legitimacy criteria of
humanitarian intervention. In other words, arbifrapplication of a norm damages

its moral argument?®

33 Doug Bandow, “NATO’s Hypocritical Humanitarianiss'NATO’s Empty Victory : A
Postmortem on the Balkan War ed. Ted Galen Carpenter, Cato Institute, Wasbmg2001, pp.
37-38.
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During the course of this study, it has been olesktiaat almost every scholar
acknowledges the existence of selective action henethey support or criticize
humanitarian intervention. For this reason, thigtisa looks at the rationale that is
put forth. In this regard one can identify four maeasons that are given for the
selectivity issue: humanitarian intervention iscdumtary duty but not an obligation;

intervention is interest-driven; scarce resoura@st outcomes of intervention.

First of all, in terms of legal arguments, althoubh legality of humanitarian
intervention is another source of conflict per geis claimed that humanitarian
intervention norm only casts a duty which will berfermed on voluntary basis.
According to J. L. Holzgrefe, unauthorized humania intervention is a permissive
norm, meaning that it allows the members of thermdtional community to act, but
it is not a mandatory norm obliging them to actlammanitarian crisis. He argues
that unauthorized humanitarian intervention cardlyabe considered as customary
law, and the selectivity problem renders that eweme difficult. The problem of not
being accepted as customary law can be clearly isetlie UN General Assembly
Resolutions, which denies such an unauthorized tigimtervene’®®

Another reason for the occurrence of selectivityjyad to the scarce resources
of the interveners. It is argued that while theseaicontinuous rise in the human
rights violations, the states capable of intervgniemain the same in number and
with the same resource availability. Then theseestavill have to pick out from
among the cases as it is impossible to interveralioases with limited resources.
Selection is inevitabl&™® Alex J. Bellamy and Paul D. Williams also commémit
for an immediate reply to stop human violations enstates can be found in terms of
a military intervention. However, since the peacadeing and the restructuring of
economic and social facilities will require morsaarces after the emergency phase
of the crisis is over, less states will remain aailable donors of interventiot?!

Even the UN, which is the legal overseer of anervention and forceful non-

39 Holzgrefe, pp. 46-47.

310 Coady, p.262.

311 Alex J. Bellamy and Paul D. Williams, “Who's Keepi the Peace? Regionalization and
Contemporary Peace Operationsiternational Security, Vol. 29, No. 4, 2005, p. 184.
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military intervention around the world, receiveslitle fraction of the total military
spending” of the world, and its budget is limit&d.

Other than the limited resources, the outcome tefwention, which is also a
criterion of just war, is considered to be a reagon selective intervention.
Accordingly, states may not intervene in the caisliwhere more harm than more
good is likely to result. This is called moderatestiumentalist approach®
Therefore, the West does not prefer to engagenfiicts in the third world where its
intervention will cause reactions especially infasmer colonies, or where there is
religious militancy against the West as in the Dadase, or where regional actors
were granted some mandate and expected to endftharsy of people with limited
military and economic resourc&$.The Western states also try to avoid intervening
in a country which holds nuclear power out of fefrretaliation and the outbreak of

a nuclear war®®

An additional point should also be made regarding outcome oriented
view. As well as the envisioned success, the ietgion should also be ‘internally
effective’. ‘Internal effectiveness’ means thatiatervention should not excessively
decrease the appropriate level of security andyemot of human rights. The
soldiers and aid workers of the intervening statey maturally give some losses.
However, if these are likely to be excessive, @estaay choose not to intervene.
Thus the state which has the internal legitimacly kave a strong hand at home to
intervene in case of a human rights violatibhThe lack of internal legitimacy may
lead to non-intervention or limited contribution tie state to a conflict. For
example, the appearance on the media of the Killedoldiers in Somalia created “a
reverse CNN effect” on the US public, which had vprasly supported the
intervention. This was an important cause of US-imbervention in Rwandd”.
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Apart from the humanitarian intervention, even grecurement of aid has
become selective. For instance, in Bosnia when 3dilec was in power, the EU aid
and development programs were provided on a setediasis. The programs
excluded the Serbian populated areas from receiviagaids. This selectiveness in
aid provision causes a schism in the internatiaeddtions. While a group of
scholars, NGOs and IGO branches strictly critidize selectivity, another group
supports it as a tool of justié® For Chandler, this shows the change in
humanitarianism, from the old one based on thecjpi@es of universality and

impartiality to the new one based on the partial selective action:®

In conclusion, selectivity, both in intervention daraid programs, is
undeniably an existing problem, which is believedé& caused by the reasons cited
above. It is related both with the motives and regés, and internal legitimacy
problem. They are interwoven and cannot be soleparately. Selectivity problem

is a good example describing the ‘Gordian Knothofmanitarian intervention.

G. Who Decides?

As mentioned previously, one of the Just War datexhich mainly drive the
humanitarian intervention doctrine, is the existen€ a right authority to evaluate
the legitimacy of an intervention and to have thwlfsay on the mattéf’ The
requirement of the right or legitimate authoritydecide on intervention is also one
of the subjects of the legal debate. The ‘righthatity’ debate was selected as the

last topic of this section as a means of transitiotine legal debate.

The realist point of view rejects the existenceswth a criterion as it entirely
rejects the possibility of a legitimate humanitariatervention. In the realist view,

states are the only authority to decide and jutige bwn actions. International law

318 Chandler, From Kosovo to Kabul, pp. 46-47.

319 Chandler, From Kosovo to Kabul, p. 38.

320 3. E Linter, “Humanitarian Intervention: Legitirmg the lllegal?” Defence StudiesVol. 5, No. 2,
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cannot be applicable, since there is no authoigpdr than states in the anarchic
international systerif*

The requirement for the right authority as todayternational body has its
roots in the classical Just War thinking provistbat the princes of the old, taking
their reign from God, had the authority to wage .Wdrus, only the wars which were

waged to establish the rule of God on earth coaltegitimate and just.

At present this authority is regarded as being gl by an international
institution, which represents the will of all peeph the world. Wheeler and Bellamy
think that such an authority is currently the UNndAthey argue that UN Security
Council resolution should be sought before intemnvgin a humanitarian emergency.
However, they argue that the Permanent Five shealk their veto rights and their

national interest concerns aside in cases of hutaram interventioriz?

Michael Walzer also points to the UN, as the maogiable international and
multilateral decision-maker on humanitarian intemen. This is because, he argues,
the UN represents the common will of the largestigrof people on earth. However,
Walzer also points to the deficiency of the slowdawcracy in the UN mechanism.
This is one of the causes of the delayed reactronaxtion of the UN toward the
humanitarian tragedies as well as the veto obstwicthe P-52 Here the point is
that the UN decision making system cannot haveitt, ®fficient operation in terms
of taking a resolution to authorize interventiorvek if the call for the Security
Council’'s meeting is announced on the same dayhefdonflict's eruption, the
resolution can only be obtained after the civili@msl/or innocents were injured or
killed. On the other hand, the meeting of the Secw@ouncil does not provide a
guarantee of intervention, given the different siéguconcerns of its members.
Among them Russia and China have been historigadly of the possible abuse of
humanitarian discourse by the Western powers teruahe into their domestic
affairs.

%21 \Wheeler Saving Strangers, p.2.
322 Bellamy and Wheeler, Humanitarian Interventiomiorld Politics.
33 \Walzer, pp. 77-78.
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The International Commission on Intervention anat&Sovereignty (ICISS)
also views the UN as the right authority. Howevestates that if the UN fails to act,
it is the regional organizations which hold thepa@ssibility to act under Chapter VI
of the UN Chartef?*

This view is also shared by Kofi Annan in his repofr ‘the UN High-level
Panel on Threats, Challenges and Change’ publish2004:

We identify a set of guidelines — five criterialegitimacy — which we
believe that the Security Council (and anyone éts@lved in these
decisions) should always address in consideringtidreto authorize or
apply military force®®

Those states like Russia and China as well as éheAtigned Movement,
which doubt the humanitarian intervention as a toolthe global dominance of the
West, deem the UN as the sole authority to decidmi@rvention. They oppose any
approach which tries to find alternatives to the &lNhority. These states accept that
the UN system is problematic, and instead of figdor forming an alternative
institution, they suggest increasing the politidl to intervene. They claim that the
main problem is not the lack of authority but theecl of political will when
necessary’® What these non-Western states mean is that thé sklesld intervene
into every humanitarian emergency without discriation, if it is sincere in its will
to help. The problem with this argument is thatsthetates critical of the Western
selectiveness ignore the question of scarce ressuithe existing resources are

simply not enough to intervene in every conflict.

Though there are different views in the literatuore the subject of right
authority, the problem can be better reflected wheo cases are compared. In
Rwanda case France was authorized to interveneh®yUN Security Council
Resolution 929. And prior to the resolution Frahegl declared its decision not to
intervene without a resolution. And there is nocheemention the reluctance of the

international society to intervene. On the othemdhan Kosovo case where NATO

324 inter, Humanitarian Intervention: Legitimisingethilegal, p. 274.
325 |inter, Humanitarian Intervention: Legitimisingethilegal, p. 273.
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used force against the Federal Republic of Yugaslahe NATO as a regional
organization did not seek for a UN resolution do¢he fact that Russia and China

would use veto if the matter was brought beforeSeurity Councif?’

When combined with the selectivity debate, the @b of intervention
without an authorizing UN Resolution bears two \sewn the reforms. On the one
side, there is the view that the humanitarian wr@etion should be subject to the UN
authority, not a regional security institution likke NATO, because regional
institutions can act with national interest consitiens of their members. On the
other side, the belief that the UN is not suffitiém act as an authority is further
divided into different sub-views. These views rarfgem the advocacy of the
reforming of the UN structure to the one supportimgse regional organizations like
the EU and the NATO should have the authority toidk But the main debate
between those arguing that the UN or the regiongarmizations should authorize
interventions and those realists claiming thatititernational system is deprived of

an international judge to authorize them still rerea

[ll. LEGALITY ASSERTIONS

This part will look into the debate on the legalif humanitarian
intervention. The historical evolution of the inmtational law was briefly reviewed in
the previous chapter. This part shall present trelicting views of the legality of

humanitarian intervention.

The core of the legal debate on humanitarian ietaren lies in the gap
between the positivist view, which upholds stateeseignty over other things and
the naturalist view, which defends a gradual dgsalent and change in norms as per
the requirements to meet the use of force for hutawdan purposes, as Jennifer M.
Welsh stated?® In other words, the tension is between those wippart the positive

%27\Wheeler, Saving Strangers, p. 16.
328 \wvelsh, p. 503.
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law at one side, and those support the naturablathe othe??° Then, there are two
ends of this debate: the rule of sovereignty wiscbupported by the legal positivist
approach and the rule of morality over sovereignpnsiderations which are

supported by the moralist approach.

A) Legal Positivist Approach

According to the strict positivist approach, whielkes the UN Charter as the
sole source of present day international orderghoith other binding agreements
signed in line with it, the humanitarian intervemtiis not applicable since the
Charter bans intervention into the domestic affaot other states. This
inapplicability begins with the assumption of tiernational law that all states are
equal sovereigns as depicted in Article 2 (1) ef thN Chartef* This feature does
not suit the rationale behind the humanitarianrigstion, because according to the
moralist approach intervention can be held upondé@sion of those states capable
of intervening even if there is no UN authorizatidinen the moralist view is not
different than the approach which did not respéet sovereignty of the colonial
areas in the age of colonialism. Legalist appragtdiotly criticizes such an attempt
to classify the sovereigns and to decide on thersogn rights of a state. Mohammed
Ayoob emphasizes this issue, underlining the iliegicy as well as the illegality of
humanitarian intervention. He maintains that sunhapproach of delineating the
qualities for sovereignty resembles the ‘Europeaiiigations Standards” of the 19

century which were deemed a guide for the confefrabvereign right&**

As mentioned in the previous chapter, the legalgiroach’s focal point is
the principle of non-intervention. And the conflamtises between the positivist and
the moralist approach when the latter seeks togsh#me international law from its
existing form into what it should be. Such a noliwetapproach is completely

against the separatist view of the positivism widdferentiatedex lata(the existing

329 Hehir, Humanitarian Intervention: An Introductiqn,83.
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law) andlex ferendg(the law as it should b&§? Accordingly, the international law is
what states consent to abide by and posit thensaleordingly. At this point, the
view converges with the realist understanding thatigh state sovereignty derives
from the common will of people, domestic law floveg-down, not vice versa. The
situation is the same in international law, asestahould the law according to their
own will and interest, not that of humanity or theernational citized>® The
international law is generated through either tesabr state practice (customary

law).33*

The central claims about the illegality of humanéa intervention is caused
by Article 2 (4) of the UN Charter, which forbidiset use or threat of force among
states except for Article 51, which allows to usecé for self defense against an
imminent attack, and the Chapter VIl provisionsgading to which UN Security

Council may authorize the use of force when intéonal security is at stak&>

On the other hand, some scholars who are criti€éathe humanitarian
intervention argue that interventions to humardiariemergencies should be
excluded from the Chapter VII authorization, beeatigey are intra-state conflicts,

not international conflicts causing insecurityta tnternational levet*®

Since the unauthorized intervention, which is sufgabby the moralist view,
is not regarded as an exception to the prohibitionuse force, humanitarian
intervention is illegal in the positivist view. Thesupport their illegality claim by
referring to the following sections of the interoaal law: Article 2 (4) of the UN
Charter as mentioned before; Articles 53 and 6thef1969 Vienna Convention on
the Law of Treaties, which accept Article 2 (4)tbé UN Charter as an inviolable
international principle (i.ejus cogenyalong with Article 2 (7) of the UN Charter,
which block authorization of the UN interventiondtates’ domestic affairs; and the

1970 General Assembly Resolution Declaration omdisles of International Law
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Concerning Friendly Relations and Co-Operation Agh8tates (2625-XXV), which
prohibits the use or threat of force by stated@irtrelations with one anoth&¥.

It should be noted that the positivist approachsdodicize the attempts to
legalize humanitarian intervention but it does tahlly ignore the humanitarian
interventions against states committing gross hungdnts violations. In this regard,
A. O. Enabulele introduces a constructive study.hla article “Humanitarian
intervention and territorial sovereignty: the dilea of two strange bedfellows”, he
refers to the moralist claims of legality on thesisaof the international treaties and

the customary law as the sources of internatiaval |

To begin with customary international law, it catsiof state practice and
opinio juris. A law can be regarded as customary only if it thd&lee requirements of
both of these components. Firstly, the moralistraggh gives many accounts of
unilateral and multilateral intervention in histowithout the authorization of an
international institution, such as the 1827-183@rwentions of the UK, Russia and
France to Greece to stop the suppression of thengidsreek people under the
Ottoman rule, Russian intervention in Bulgaria bedw 1876-1878 with similar
reasons, Indian intervention in Pakistan in 1978 #me NATO intervention in
Kosovo in 1999. The claim of the moralist appro&cithat the behaviour of states
during the course of history against similar evdrds constituted a pattern, which
should form the basis of state practice to compmsgtomary law>® Enabulele
points to two points as preventing the humanitamdervention from being counted
as state practice. Firstly, he states that throught the interventions cited in the
historical account, there is no consistent reactiorbehavior even by a smallest
portion of the states, as they have chosen natttmahe same manner against every
similar situation. Secondly, no humanitarian juséifion can circumvent the basic
principle that states have inviolable sovereigntiyhiw their territory and states’

practice have been in a way to support and strengttis norn?>°

337 Hehir, Humanitarian intervention after Kosovo, p-16.
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The opinio juris too cannot be achieved due to the selective arctaht
intervention of states. For instance, although Wetnam War is not a case of
humanitarian intervention, but an example for thpdrty intervention, the US
sacrificed about 58.000 soldiers in Vietnam andtiooed to fight until the end of
the war. However, the US withdrew its military whamy a very small number of its
soldiers were killed in Somalia. This comparisoowe that states do not consider it
an obligation to join or maintain a humanitariateimention**® The point is that
while the US had vested interest in Vietnam, it dat have the same in Somalia.
And the US chose to withdraw from Somalia whermtiérvened for humanitarian

cause.

Enabulele says that there is a common understaniatg there are no
international legal treaties, which allow unautked intervention. However, he adds
that in the face of a humanitarian emergency, taghcbetween the international law
and the morality of human conscience is inevitdbi&hen, in such a situation the
quest should be to have sincere motives to helgethoneed instead of finding legal
excuses for intervention or establishing a legalybto authorize and commence
humanitarian intervention. Such a clash can onlywercome through sincere and

consistent action against humanitarian emergerities.

In short, the positivist side mainly holds that faniarian intervention
cannot be undertaken at the expense of state sgwgreand principle of non-
intervention. Such a trade off only eases the albfigeimanitarianism for strategic

and national interest concerns of greater powees weak states.

B) Legal Moralist Approach

While the legal positivist approach defends stateseignty and its corollary

principle of non-intervention, the moralist approaargues for a different type of

30 Enabulele, p. 416.
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93



sovereignty, which is embodied in the ‘Respondiptio Protect’ doctrine. Although

many moralist concerns are legitimate from the pee8ve of human rights, they are
generally rendered futile by the international lasince the issue of humanitarian
intervention is not openly covered in that law. iifaelegitimization is required and

the international law should be reformed accordifigl

At the core of the primary objection to the exigtinternational legal norms
stands the inviolability of state sovereignty. Ttheorists of moralist fashion claim
that the inviolable sovereignty is not an ultimédet but only a historical concept
deriving from the necessities of the™@nd 17 centuries to set a peaceful
international orde?** However, that order has not excluded non-intefgentin
terms of ‘distributive conception’, states are geanthe right to govern their
autonomous territories through recognition by théernational society of their
sovereign rights. Then, if sovereignty is grantgdtiee international society, this
society may also intervene to that autonomy, anzh sotervention would not be
against the law as it would be actually not anrir@ation but only a redistribution of
sovereignty’*®

According to some moralists, humanitarian interimntactually does not
violate sovereign rights of the target state. JMiertus addresses these moralist
claims in her article. The first moralist arguméstthat humanitarian intervention
does not violate territorial sovereignty. They mlathat humanitarian intervention
does not target the territorial integrity of thelating state, or limit or deprive the
state authority from its sovereign rights. Howevglertus states that the present
concept of sovereignty is not only related with teeritoriality but also with the
state’s ability to rule its subjects directly. Waeand whenever this ability is limited
or totally blocked, it means there is violationsuivereignty. She gives the Federal
Republic of Yugoslavia as an example where Kosovas werritorially and
administratively bound. The intervention did notget a territorial division but it
ended the Belgrade’s rule on Prishtina, which cnéted in turn in the secession of
Kosovo. Though the intervention did not initiallgrget the territorial break of

343 Chandler, From Kosovo to Kabul, p.128.
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Kosovo from the FRY, it ceased Belgrade’s rule owasovo, violating its

sovereignty**°

Secondly, moralist view argues that some casesireedaumanitarian
intervention with an alternative reading of the @Karter provisions. For instance,
Article 2 (4) prohibits states to act in ways agaithe purposes of the UN to ensure
the international peace and security. Then, huraaait intervention, as in Kosovo,
may be regarded as not violating UN Charter in ln#h that purpose. There might
be some cases where the principles and purposéiNomay only be protected

through a military interventioff.’

In connection with Kosovo intervention, anotherirlaof the moralist view
should be addressed. In Kosovo the interventionthveds by the NATO without any
UN authorization. The moralist view justifies thetarvention held by a regional
security organization by referring to the UN Chaptél, which holds that the
regional security organizations may intervene tolthmanitarian emergencies which
disturb and jeopardize the international secuHitywever, humanitarian intervention
through a regional security organization still remsaillegal without the UN
authorization in terms of the existing legal segtiff

Another alternative reading covers Articles 55 & of the UN charter.
According to these provisions, all members are ratawlto take joint action by the
UN for the protection and observance of respedhefhuman rights for all. Then

every state is actually authorized to intervenereteiman rights are under attaék.

Finally, Mertus criticizes that the UN system ig pooperly operating in the
face of human suffering, though one of the origiméntions behind the UN idea
was to eliminate and stop suffering after the naiBkr experience of the Second

World War. Therefore, regional organizations orugraf states should be able to
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operate where the UN is unable to operate dueet@iihcedural obstacles like the P-

5 veto®*®

All these criticisms and claims contributed to thermation of the
‘Responsibility to Protect’ doctrine, which seeksttansform state sovereignty from
an absolute to a conditional concept. The doctiaeocates that granting of
sovereignty to a state should be conditional upenfulfilment by that state of the
security needs of its subjec¢f.In other words, the principle of ‘sovereignty as
responsibility’ foresees the existence of a highternational entity to supervise the
operation of responsible sovereignty and to inteevehere the related requirements

are not met>?

The provisions of the ‘Responsibility to Protectatfine have caused much
debate between the positivists and the moralidts, lquest a reform in the existing
legal system. The positivists fiercely support thven principles of state sovereignty
and non-intervention, arguing that there are noviprons in the main sources of
international law allowing humanitarian intervemtias an exception to the principle
of non-intervention. On the other hand, the motsliargue that humanitarian
intervention is actually not excluded from the érig legal system. Rather, what is
needed, they argue, is to re-interpret the lawieitigl and broadly with a view to

laying down the necessary criteria for humanitandervention.
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THIRD CHAPTER

AN EVALUATION OF POSSIBLE SOLUTION AND IMPLEMENTATI ON

[. ANY PROSPECTS FOR A SOLUTION?

In the previous chapters, the problems and comtemtpoints regarding the
humanitarian intervention were presented. This whvapeeks to put forward some
humble suggestions with a view their solution. 8yréhese suggestions are not
absolute truths or they have already been refugetthdise that are not known to the
author of this study or they might be called inteestion by the esteemed readers.
And as all the ideas in social sciences are congjlates as well as a deduction of the
previous assumptions, these solutions shall beligiged through various pre-
suggested views, either by supporting or criti@zinem.

The problems examined so far arose after the Cadw¥en a long-standing
understanding came to surface following attemptadorporate it into the universal
humanitarian values. This new humanitarian doctnvi@ch has come to be known
as ‘sovereignty as responsibility’ or ‘responstilyilio protect’ has caused much

debate in the scholarly and political circles.

After the end of the Cold War and the bipolar wptlie new international
structure enabled the Western states to change seiurity perceptions from the
requirements of the bi-polar adversaries into a peweption which regarded almost
every conflict as a threat to international soci&ych a change in the global security
perception increasingly induced interventions intbose conflicts. Those
interventions, even the ones undertaken out ofitegie motives and in legitimate
manner, conflicted with the international law. Tpeevalent international legal
setting, which contradicts the moral standing, remnant of the post-World War I

regulations. The idea after World War Il was toulate the use of force by states
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within the confines of the international law. ThewnUN system, generally paying
lip service to human security, upheld the stater ave individual, who was
effectively left to the mercy of the former. Withet end of the Cold War and super
power rivalry, states have become more interestdadiman security which offended
state sovereignty. The humanitarian interventios inareasingly become a widely
accepted norm in the Western wottd The demand to establish a right and maybe a
duty to intervene in other states conflicted withe tbasic premises of state
sovereignty and non-intervention of the existingeinational law, which are

regarded as shields against the Western dominateamd the world.

The swift change of the status quo in the post-G@&t era has required new
regulations and/or solutions based on new ideaspairds of view to reconcile the
conflicting issue$>* These solutions might be arranged under threegoplecision
to intervene; the conduct of intervention; and diftermath of intervention, which is
currently known as the peace-building phase. Thesies are directly related with
the problems explained in the previous chapterrddg@ the morality, legality and

legitimacy of humanitarian intervention.

The first topic concerns the decision-making precékwever, this issue can
be divided into two: the question of authority, atte question of ‘who should

intervene?’

The prevalent international legal system regarésUhN Security Council as
the sole office to authorize the use of force. Alnig is the cause of the conflicting
views, which were observed after the unilateral NDAThtervention in Kosovo
without the authorization of the Security Coun@h the one hand, there are those
who fear the abuse of humanitarian reasons to ekg@ Western interests around
the world. And there are those Western states #ggiroach humanitarian
emergencies on the basis of various concerns,dmgjuthe internal pressure of their
constituents, prestige, international securityf-defense and the like. One should

¥3 sarka Metejkova, “Establishing the Norm of Humarién Intervention in International Relations”,
Central European Journal of International and Secuity Studies, Vol. 2, No. 2, 2008, p. 81.

%4 Edward Perkins, “An International Agenda for Chethdournal of Public Administration
Research and Theory: J-PART Vol. 4, No. 3, 1994, p. 377.
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seek reconciliation between these two views, sthey are representative of the
existing views on the UN authority concerning thuenanitarian intervention.

One way of rendering the humanitarian interventemitimate in the eyes of
those states, which consider the humanitarian vietgion as abusing the
humanitarian cause, might be through adjustingviber's on the norms of human

security and humanitarian intervention.

Before clarifying that suggestion, a very importanrtd maybe the most
assertive statement of the study should be pretedts it was depicted at the
beginning of the study through ‘Melian Dialogudigtstronger has always found a
way to establish its will since the beginning ofhtan history, though there has been
much modification on itsnodus operandiAs for today, the strong seems to have
found the way to realize its will, the unilateraitian (the one unauthorized by the
UN), by cooperating with other states, which aresiafilar economic, political and
cultural roots as it is seen in the Western Wonlotwithstanding that some deep

gaps appear between Europe and the US.

This study suggests that total ignorance or deofathe Westernmodus
operandion intervention will not be of benefit for thosatsts that are criticizing or
doubtful of the Western interventionism. Howevershould be clearly emphasized
that this does not mean that these states shobktetb the Western policies in the
international arena. Rather, a norm or set of rglesuld be established with the
consent of both sides. It may be argued that tlespRnsibility to Protect’ doctrine
was also composed so as to define some set oftulwage humanitarian war, but
the point is that it has ignored the consent diestéhat are against the humanitarian

intervention.

For bringing about a mutual consent among thosmsigine intervention and
that support the necessity of intervention, themaraking process is a good starting

point.

The existing international norms were not readilyeg to the international
society; instead they were molded by the interastiof states over time. Similarly a
new norm of intervention can be established andeafjon. Such a norm should have
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the necessary provisions to satisfy the considmsratdf both camps. This satisfaction
will be the safeguard of maintenance, since a ris as long as it is obey&t. In
order to provide this obedience both sides shoutdehan interest in the
implementation of the norm. This might be achiewelden parties consider the
possible outcomes of establishing a norm with avvie their interests. This is a
constructivist view as Martha Finnemore claims tstates define their interests in
relation to the prevalent norm¥ Accordingly, if two camps can agree on a norm
concerning the use of force against humanitariaergemcies, both can see their

interests within this set of rules.

Such a norm should allay the fears or concernsotii lsamps. The non-
Western party, which critical of intervention, skibwe assured that there is no
possibility of abuse. One way of providing suchuagsce might be to involve a legal
body within the process. When the non-Western sthecome suspicious of an
abuse, they will take the issue before this bodhys Tegal body which resembles the
International Court of Justice (ICJ) may be asgigmgthe Security Council with the
necessary authority to pass verdict on the issugbose. This court may have two
sub-bodies, both being formed of judges. One oflibéies can be the ruling one
with members from almost all states representedhé General Assembly. The
reason for such a large number is to have the lgeskighest representation of
states. That body is the one which shall pass dicteon the submitted case. The
second body shall be chosen from the first one iamday have 5 to 8 members.
These members shall regularly rotate. The secodg bleall have a symbolic role as
an announcer of the judgments and explanationkeofitst. If the two third of the
members of the first body gives verdict of abubke, defendant state will be found
guilty of abusing humanitarianism and shall be isggbheavy sanctions. However, it
should be noted that since great or super powerstaong candidates of potential
abusers, how sanctions will be imposed on them irsman open and serious
guestion. However, even though a coercive sanatemmot be imposed on, for

instance, the US, it will have the label of abused this will greatly undermine its

$5Robert L. Rothstein, “Inequality, Exploitation,dadustice in the International System: Reconciling
Divergent Expectationsinternational Studies Quarterly, Vol. 21, No. 2, 1977, p. 353.

%% Martha Finnemore\ational Interests in International Society,Cornell University Press, Ithaca,
1996, pp. 2-3.
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credibility and moral authority within the intermatal society. Its allies or partners
may even try to avoid cooperating with the US dusimilar image concerns or the

possibility of being subjected to similar verdicts.

With the establishment of the above body, the Wesparty can also be
assured that the humanitarian intervention comntenoeline with the agreed
conditions will be accepted within the internatibrsaciety without opposition.
Because, in order to apply to the court for thestexice of abuse the claimant state or
states will have to wait for realization of intenti®n. And since the intervening state
will be acting on the conditions formerly accepteihin the international society
according to the scenario of this thesis, the waetion will have happened. If there
IS an abuse, the claimants will take the issuerbetioe court. These will constitute
two ends of the gains by interventiof.With such an understanding both sides will
be content with an arrangement whereby the non-&kesitates shall have the
opportunity to check and have a word on the apiptinaof the norm, and the West
will be able to get other states incorporated ihi® process of intervention, which
will add to the legitimacy of the intervention. Amportant feature of such a norm
should be that the legitimacy criterion to be aggblhas secondary importance to the

sincerity of states while applying the notr.

In addition to these interests that are parts ¢ Iparties’ considerations, an
additional interest which is to be taken into cdesation may be found in Eric A.
Heinze’'s argument, which regards human securitya gsistification to wage a
humanitarian wat>° Heinze distinguishes human rights and human sgcute

states:

Human rights are a set of legal processes thatlentidividuals access
to certain goods that are necessary for human teihg, whereas
human security is a measure of human well-beintherextent to which

these goods are universally enjoy&d.

%7 Rothstein, p. 355.
8 Enabulele, p. 419
%9 Heinze, Maximizing Human Security, p. 284.
%0 Heinze, Maximizing Human Security, p. 286.

101



In other words, the human security precedes hungttsras human security
refers to the physical well being. A person cangitally be well and be deprived of
human rights. But a person cannot enjoy human gigtithout having physical
security first. The security of the state whichigkated to the international security is
realized by the armed forces through deterrence selfidefense. The main
consideration of states’ self-defense is actuallg protection of their citizens.
However, when the state cannot protect its citizensvorse, when the citizens are
targeted by their own state, the protection of hunsecurity becomes an
international issué>’ Viewing the violation of human security as the essary
reason to engage in war can help considerably aidohg whether to intervene or

not. The protection of human security can servé batps.

On the one hand, with regard to the basic assumgptib economics, people
who suffer from a humanitarian disaster, will net &ble to spend on consumption
and this will lead to the decrease of domestic petidn and finally to the collapse of
the economy. This is not something desirable fa West, which has been
advocating for some time the neo-liberal econonubices around the world that
require the opening of world markets to the glotvalle. Secondly, since such
humanitarian emergencies create huge refugee fltowseighboring countries, as it
was seen after the first Gulf War, Rwanda, BosKiasovo and many more cases,
the refugee problem may threaten the regional aedtaally the global security.
Since many non-Western states cannot overcombeeaproblems about the refugees
and related security problems around them, thesgesstneed international
intervention to avoid the suffering before peoplevento take refuge in them. As
seen, both parties might seek for their own intsre norm which allows

intervention under a supervision of both parties.

Having established the necessity and applicalilitg norm recognizing the
humanitarian intervention as a necessary tool lfquaaties, a regime should also be
established to manage those interventions. Antleatdore of such a regime lies the
definition of the decision making authority.

%1 Heinze, Maximizing Human Security, pp. 285-286.
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It is now common knowledge that the UN system hasakmesses in
regulating inter-state relations, and the necedsitya change has been a common
concern in the scholarly and political circf8.The main reason of this weakness
has been the division between the Security CoBH5 members in their response
to the crises. While the Western members have geearally in the interventionist
camp, Russia and China have vetoed or at leastiabdt from any resolution
authorizing intervention with a selfish concernttlsmmeday that interventionist

weapon might point at them seeking to change tkegimes.

There are different views on reform ranging frora #stablishment of a new
international governmental organization (IGO) t@® tteform of the UN system.
Firstly, it needs to be stated that this studyditite suggestion related to the reform
of the UN system more favorable to the one thabeates a new IGO. The reason
for this preference has two dimensions. Firstly, mentioned previously, the
legitimacy of a new organization should be basedhengeneral acceptance of the
international society, and the representativenéssganization shall be instrumental
to its legitimacy. Secondly, while there is such @ganization with established
organs (i.e. the UN), it is unnecessary to estaldi:iew organization, since; above

all, such an effort is likely to be very costly.

For these reasons this study shall look at theilpbiges of reforming the
existing UN system. One of the noteworthy suggestiwas made by Mohammed
Ayoob in his “Humanitarian Intervention and Intetioaal Society” and
“Humanitarian Intervention and State Sovereignty& recommends that the UN
Charter be amended to define and standardize htamani intervention so as to
exclude the incident of selective action and prévdre abuse of such an

intervention>®3

Ayoob states that the authorization of the humaaitaintervention under
Chapter VII of the UN Charter is not appropriatedese Chapter VII was formed to
avoid inter-state conflict. However, today’s huntanan emergencies are intra-state

conflicts which are not dealt with in the provissoof Chapter VII. Ayoob states that

%2 Mary Ellen O'Connell, “The UN, NATO, and Interranial Law after Kosovo’Human Rights
Quarterly, Vol. 22, No. 1, 2000, p. 85.
%3 Ayoob, Humanitarian Intervention and InternatioBatiety.

103



new articles should be added to the Charter, glaedafining the conditions under
which the humanitarian intervention will be permif®® He makes two
recommendations for the reform of the UN body. tFafsall, he suggests that the
veto power of the P-5 be cancelled in cases of hitaréan emergencies. And
secondly, the membership of the Security Counailukh be expanded and have
geographic equality in terms of membership distidou More significantly, he
suggests the establishment of a new council cdildgimanitarian Council” to
authorize and supervise humanitarian interventest the Security Council fails to
act due to the lack of political witf> According to him, this new body shall have 50
members and be capable of authorizing and overgdbmm intervention if a two-
thirds majority is achieved, which is currently thember required of the UN
General Assembl$f° Any intervention realized without this body’s aottzation
will be illegal®®’ He also criticizes the scholars who may regard shiggestion
“unrealistic” and “not adequately sensitive to tiealpolitik considerations driving
the policies of major power$®® He argues that the existence of realpolitik conser

diminishes the humanitarian character of the iretion>®°

On the other hand, Nicholas Wheeler criticizes Ayscsuggestions in his
article, “Decision-making Rules and Procedures Humanitarian Intervention”,
marking the flaws therein. Firstly, he states thabob’s expectation that states will
leave aside their interests with regards to Regibad unrealistic. He claims that no
state will risk its soldiers’ lives for the sake afother state’s citizens out of pure
humanitarian concerns. The motives of the intemgnstates are generally a
combination of different elements, which includerbself-interest and humanitarian

concerns’®

Wheeler also criticizes Ayoob’s suggestion for rsahective interventionism
as it is not clear. Wheeler asks whether non-sewtss means that the Western

powers will never be authorized to intervene in émergency areas due to their

%4 Ayoob, Humanitarian Intervention and State Sowgrsi, p. 95.
%% Ayoob, Humanitarian Intervention and State Soverigigp. 96.
Ayoob, Humanitarian Intervention and InternatioBakiety.
37 Ayoob, Humanitarian Intervention and InternatioBatiety.
%% Ayoob, Humanitarian Intervention and State Sovergigp. 96.
Ayoob, Humanitarian Intervention and State Soverigp. 96
370 \Wheeler, Decision-making Rules, p. 133.
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prior selective action or it means the whole UN yaodll act in every situation,
which is not realistic due to the scarce resourdé® expanded decision making
body suggested by Ayoob in his article “Humanitariatervention and International
Society” will not handle the selectivity problem dis will only change the
representation. Moreover, since whether the iet@en will bring more harm or
good will never be known, there will always be asfion of success and doubt,

which will hinder intervention every time®

A reconceptualization of humanitarian interventias, suggested by Oliver
Ramsbotham, can be employed to overcome the saleciction problem.

Rambotsham classifies humanitarian intervention as:

“Coercive governmental humanitarian intervention

(a) Coercive military (forcible) humanitarian integntion
(b) Coercive non-military humanitarian intervention

Non-coercive governmental humanitarian intervention

(c) Non-coercive military (non-forcible) humanitan intervention
(e.g., UN peace-keeping)
(d) Non-coercive, non-military humanitarian intenti®n

»n 372

Accordingly, humanitarian intervention concept detss of a range of
actions, which are non-coercive, non-military, lié@demning a state or providing
food and aid; non-coercive military, like policegsions; coercive, non-military, like
economic sanctions; or coercive, military, like itally sanctions and military
humanitarian interventiotf> Oliver Rambotsham states that since every
humanitarian crisis has been and will be respondexligh one of those means, the

claim to inaction does not have any ground.

The expansion in the Security Council formationsaggested by Ayoob in
his article “Humanitarian Intervention and Inteinagal Society” is not believed to

cause any change for the better unless the veterpofithe P-5 is eliminated. After

371 Wheeler, Decision-making Rules, p. 134.

372 Oliver Ramsbotham, “Humanitarian intervention 1:990a need to reconceptualizeReview of
International Studies, Vol. 23, 1997, p. 457.

373 Ramsbotham, p. 457.
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such elimination, the existing council may act tdervene effectively. With the
elimination of the veto impediment, the represemaiess should also be expanded
as suggested by Ayoob. Wheeler agrees with theresgant of expansion, but he
asks why a minority of liberal democratic statesudti accept the decisions of the

non-democratic ones in an institution which decigiesn the majority vot&™*

It is clear that none of the P-5 would give upvigso right. Then a regulation
might be introduced requiring the vetoing stateeiplain its reasons. This may
eliminate vetoes not justifiable from the perspectof common good and solely
based on self-interest concerns. On the other hibadetoing state openly asserts its
security concerns, the pro-intervention party(ies)y be able to act with a view to

allaying these concerns.

There should also be permanent fact-finding conemgtton sites in addition
to the ad hoc committees. These permanent comssteauld directly report to the
Security Council. One of the P-5 members shouldhsrged with the management
of these committees subject to periodical shiftsisWill shorten the response time
as normally these committees are bound to the egr&eneral, General Assembly
or sub-bodies within the organization. The dutytledse committees will not end
with the decision of the humanitarian interventidihese committees will continue
to work on site and report the progress of intetieenand the facts about the
humanitarian emergency. Surely, there is the piiggibf pursuing national interests
through these committees. The members of the cdewsitmay try to affect the
committee reports to cause or to prevent humaaitantervention. If some of the
committee members try to induce an intervention thgir own state out of
considerations other than humanitarianism, sineeetlare also members from other
states in the committee, the latter will report #teise. And this state will be taken
before the above mentioned court which will invgste the claims of abuse. On the
other hand, if some members of the committee tiyldok humanitarian intervention
to a country where there are imminent and gravéatioms of human security like
systematic, massive killings, tortures, rapes @od@tions for a political end, the
other members of the committee will similarly refptite abuse. If such a system

374 \Wheeler, Decision-making Rules, p. 135.
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works out, it will eliminate some questions of kgacy regarding the right
authority criteria.

As pointed out at the beginning of this chapteg tkecision to intervene
brings about the question of ‘who should intervéedg® UN does not have armed
forces of its own and operates through the donatarthe members, which are not
sufficient to finance UN operations in such widage around the world. Randolph
C. Kent also points to the problems of the UN tadhits operational role in the
humanitarian assistance. He suggests a normafizeénrthe humanitarian action for
the UN, which will not force it to generate finaakresources while there are plenty
of organizations around the world to provide theessary aid’® The financial
problem is valid for the peace and enforcement aifmers as well. This point was
accepted by the UN itself, as Boutros-Gali acknogés in one of his addresses. He
states that the use of force is not favored andiée be eliminated within such a

scarcely financed organization with wide authosigad responsibilitie¥®

While there are many IGOs and NGOs to hold humaaitaassistance
operations, the operation of humanitarian intenegist might be born by the regional
organizations like the NATO, the AU, ECOWAS or ASEA

However, one important point should be clearly medi before continuing.
As it was told previously, the main criticism withe legitimacy and legality of the
NATO’s Kosovo intervention was that it was not heldh a prior Security Council
authorization, and it was generally deemed as @irtegje but illegal intervention.
Since it is presumed that the issue of decisioningggrocess has been more or less
settled in this study in the sense that a couetther the Security Council or a new
one, is proposed as the right authority to decid¢éhe humanitarian intervention, the
problem of intervening agency might be overcomeugh the implementation of the
UN Charter, even though any amendments are not toatthe UN Charter. Chapter
VIl of the UN Charter states that the Security Couis the authority to define any

conflict as a threat to global peace and every Udiniver is obliged to provide the

$5Kent, p. 866.
7 Farer, p. 14.
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available means to respond to the th?&aOn the other hand, Chapter VIII of the
UN Charter requires that with the necessary Sec@auncil authorization, regional
organizations can intervene to the conflicts wheoessary’® Then, when there is
the Council authority and call of duty, regionaganizations, being composed of the
UN members, have the legitimacy to intervene ag Esthe humanitarian crises are
regarded as threats against international peace.

The NATO is the first organization to consider jtasan hold operations with
its military and logistics capacity as a truly ri@ty organizatiori’® The EU may
also be regarded as a regional 1GO, but lacks ¢ésegsary military capabilities as it
does not have effective military arrangements. @& other hand, the NATO’s
original response area already covers the EU regmahalmost all the EU members
are members of the NATO.

Africa, especially its Central and South Easternspas one of the most
conflictual regions. The regional organizationsgdoly to operate there are African
Union and ECOWAS. However, since these two orgdioiza lack the necessary
financial resources for sufficient action, they a likely to be effective. On the
other hand, although these organizations lack #xegsary physical capabilities,
their intervention is likely to be superior in c@rt respects to the intervention of the
Western states. With their geographical and culfpraximity to the conflict sites,
the members of these organizations are more likehe successful in understanding
the crises and responding to th&hOn the other hand, as it is seen in Darfur, the
Western intervention is not welcome in such plax& reminds local peoples of the
colonization period as well as the religious candliin these countries, especially
Muslim populated ones. The solution might be thearicing of these regional
organizations by the willing Western states. Syrtig possibility of misuse of that
financial aid in these organizations is a real ara should be taken into
consideration by the donor states. Then, the UNstéisthe legal and legitimate

arbiter, may allocate some inspectors to overseaisle of resources. However, the

37" The United Nations, p. 9.

378 The United Nations, p. 11.

379 pattison, Responsibility, p. 408.

%80 pattison, Humanitarian Intervention and the Resimility to Protect, p. 409.
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UN, while performing this task, should be carefol to be perceived by the local
people as a colonial governor. Therefore, thesgetsrs should be very careful to
keep a low profile both indoors and during onsitgpiection. Lastly but not the least,
these organizations should operate as tools ofilatalal intervention and not as
tools for domination in the neighborhood of a stategroup of state¥! The two

proposed bodies, the permanent fact-finding comemsttand the court, can be of
great help in preventing or evaluating also redi@igempts to abuse humanitarian

intervention, if there are any.

Another point regarding the legitimacy problemhattstates do not want to
risk their soldiers’ lives to save non-citizenseThost highlighted case for this point
is Kosovo and the NATO'’s high altitude bombing. iAsvas mentioned earlier, the
NATO command line was highly criticized for not elmyong ground forces not to
risk soldiers. There are two reasons for suchaegjy of the states. Firstly, there is
the basic social contract, according to which theesdiers are the citizens who serve
their country by defending it. Since humanitariatervention cannot be publicly
justified with a view to national interests, it doeot have the internal legitimacy to
risk soldiers’ lives. Secondly, according to theopmrtionality requirement, a
legitimate intervention is one which is undertal@nthe premise that more good
than harm will come out of it. The loss of soldieggsabsolute harm when it is not
clear to achieve success. This might be anotheorefor why states are reluctant to

deploy soldiers in humanitarian wars.

If the second reason is ignored as a natural mésahnaot the legitimization of
humanitarian intervention, there is a possible \Vfaly states to circumvent the
problem. As it is known, whether it is on voluntdrgsis or not, military service is
one of the basic features of the nation stateemgng for the national army is both a
basic right and duty depending on the conscripthmalel. However, either as a right
or as a duty, it has its own limits of obligatiam terms of the social contract as
explained above. Since deployment of those soldsepsoblematic, another type of
soldiers might be sourced. A possible solution migg the introduction of private

%1 0'Connell, p. 86.
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companies to provide mercenarié&sHowever, this suggestion has its own serious
problems. During the last decade or so the privaggcenary companies have
stepped onto the stage and they have already lmeesel of serious human rights
violations®*® Such companies, though they are highly controakrsiight be the
solution for risking soldiers’ lives, since mercera are not bound by any social
contract. Rather they act on their own profit aedspnal interests. They trade their
martial skills for money. These mercenary groupgihhibe employed by the
intervening organizations as deployment forcesctarathe most dangerous conflict
areas under the strict command of these organimti®8y means of that the
conventional military forces can remain clear afglerous missions and be deployed

in aid distribution or less dangerous police migsio

While suggesting a model for military humanitariextervention to cease
human suffering, a very important point should tetesl. Humanitarianism should
not be mistaken for warmongering against the ogiresegimes. The humanitarian
intervention is a tool to stop human suffering, atdng with the peace building
actions it also includes the restructuring of slhgalitical, economic and cultural
institutions of the target state. The humanitarientervention holds moral
considerations but these considerations shouldeadtto the moralist inclination for

a partisan war against those states which has sfipeeregimes.

Another point is that the obligation of the interonal society and the
responsible international institutions is to alégel problems which result in the
outbreak of humanitarian emergencies. For instatioe, humanitarian crises in
Somalia and Darfur were caused by nothing but tisalfocation of the resources
and the aid. Accordingly, institutions like the WbrBank, which is originally
mandated to fight against the poverty around thédy@an play a global banker
role. If these conflict-prone regions are providedh the necessary economic

support to maintain the structures of states, #tierl can improve their economic

32 pattison, Humanitarian Intervention and the Resiility to Protect, p. 410.

33 Kim Sengupta , “Blackwater guards surrender ovassacre”The Independent 08.12.2008,
http://www.independent.co.uk/news/world/americastkivater-guards-surrender-over-massacre-
1057760.html(15.01.2011).
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functions, developmental activites and employméetels>** Through such
economic support and indirect administrative cdwiions, state leaders might be
encouraged to take action on their own as peopte kmow their area better than the

Westerners, and this might be a cure for the seadlirvana Fallacy’.

The next important point regarding the provisiorstadtes’ basic functions in
terms of economic capabilities is economic sanstiomhich are coercive non-
military actions in terms of Rambotsham’s definitf® When compared to the idea
of war, economic sanctions seem to be more atteati terms of saving soldiers’
lives and avoiding physical damage on the targgestHowever, in some situations,
the final analysis shows that sanctions take he#wileon civilian life than a possible

military operation, as it was seen in Iraq conflicim 1991 to the present d&%}.

Even though one day it may be possible to resdheecomplex problems
concerning the humanitarian intervention, the daftyhe international society does
not stop there. Though the immediate post-intefgargituation may seem better in
comparison to the pre-intervention situation, thisralways a possibility of the re-
emergence of the same or similar humanitariansciisthe conflict regions. For this
reason, the definition of humanitarian mission sttawt be limited to halting the
atrocities but also include the re-establishmerthefstate, social and economic life.
Peace-building and conflict resolution should neagl/ be included into the
definition and provision of humanitarian intervemti as people who survive the
massacres but have no hope for the future willitably fall into desperate situations

and much suffering.

Although the issue of conflict resolution is outsithe scope of this thesis, a
few words might be meaningful concerning the pastfict structuring of the target
state. In the ethnically divided societies, tharalivays the possibility of recurrence
of ethnic conflicts, if those ethnic groups are retonciled in a system which pays
attention to the governmental, social and econaeietions within the society. No

matter which solution is proposed, it should esaéintadvocate inclusive and

34 Allan Gerson, “Peace Building: The Private Sest&ole”, The American Journal of
International Law , Vol. 95, No. 1, 2001, p. 102-103.
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representative institutions that enable and engmuthe cooperation and peaceful
coexistence of those groups. Otherwise, hostiliigeng parties will endure and

atrocities may be witnessed one more time.
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CONCLUSION

This thesis attempted to historically analyze tlmoept of humanitarian
intervention with regard to its different but r&dtdimensions (legitimacy, morality
and legality) and to suggest some solutions towdhds resolution of chronic

problems related to it.

First of all, there is not even a solid definitiohhumanitarian intervention on
which there is wide international consensus. Simed&ing such a definition is too
important a task to be left to the discretion oé tinterventionists, a commonly
accepted body like the UN should hold this dutywedweer, the UN seems to be
inefficient to fulfill this and the related duti@s its current setting. If this problem
can be solved, the problem of right authority \&lBo be solved since a reformed UN
with the widest available representation can bendgd as the right authority to
decide on intervention. This will be a major stepvards the resolution of the

conflict between the legality and legitimacy of hamitarian intervention.

The problems regarding the legitimacy may also dssdned if not totally
overcome. As to the motives-outcomes debate, tbblgm is that the claims in
question, i.e. motives matter and outcomes matemnot be easily reconciled. If
motives are taken as a basis for legitimacy, thteamae is bound to be ignored if it
involves greater harm. On the other hand, if outeasntaken as a basis, any state
acting with motives other than humanitarianism dmohging about some good
unintentionally can claim to have acted on humaiaitamotives. Thomas Aquinas’s
‘double effect doctrine’ can help to solve thislgem as he states that good motives
should result in good outcomes and good outcomesldhbe obtained through
intentional, good motives. However, the evaluatadrany action should be made

after it fully comes to an end and the resultsadrtained.

As for the problem of proportionality, the good amarm which are likely to
come out of intervention cannot be totally predicté&kelated to the motives-
outcomes debate, while results cannot be known dwarece, the debate over
proportionality can be overcome if all states agerkto act. On the other hand, as for
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the other dimension of proportionality, the useappropriate force can materialize
through the choice of effective and available meémgontrast to Kosovo, if states
can deploy ground troops as a means of their iatgion, intervening states will
avoid much criticism and generate more good thamh&iven the fact that states
are reluctant to risk their own soldiers for th&kesaf foreign civilians, private

mercenary companies, with the condition of pladimgm under a strict international

command and inspection, may prove to be a solution.

While some problems can be considered and solvearately, some others
are connected in a complicated manner like seked@stion. The issue of selective
action has several dimensions which need to belbéaridgether. Selective action
results from several factors or considerations:uheertainty of obtaining a greater
good; insufficient funds to intervene in every dmf considering humanitarian
intervention as a voluntary act, not a duty; aniihgowvith a view to promoting one’s
own material interests rather than humanitariani$ime previous chapter tried to
address all those issues directly or indirectlywideer, generally speaking inaction
cannot be defended or suggested as an alternatiwsecof action since there is a
long continuum of possible actions, ranging fromnimailitary non-coercive to

military coercive, to deal with humanitarian cocif.

The possibility of Western aid to the sufferingisties has created a situation
in which the governments of those societies ddelitdr nothing to improve the
situation on the ground. This is called ‘Nirvanall&z/’. However, these
governments should not wait for the Westerners siabdish and maintain order
without doing anything themselves, since the samsimilar conflicts may erupt
again after the withdrawal of the Western forced parsonnel from their regions.
Moreover, states neighboring the conflict areatl{gy are not part of the conflict
themselves) can diagnose and evaluate the situiagitber than the Western powers.
In such situations the West should provide the s&ay financial support to the

neighboring local countries to intervene.

While the main debate over humanitarian interventgon the decision and
conduct of the intervention, the aftermath is galherignored. First of all, the
economic structure of the target state should ipdoreed in order, among others, to
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create employment. This can play an important molpreventing the conflict from
recurring. International actors and particularlye thinancial institutions should

assume important roles and duties in this respect.

Stopping atrocities and suffering does not alwaypse that the humanitarian
intervention is successful. The causes of conilwbuld be addressed in order to
prevent the re-emergence of the same crisis. Thdy sloes not include the options
of possible conflict resolution mechanisms. Howewemotes the necessity of
including peace-building into the humanitarian magntion mission. If the causes of

conflict are not addressed, the recurrence of iigeeds only a matter of time.
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