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OZET
Yuksek Lisans Tezi
Explaining the Evolution of EU Migration Policies FFom Past to Present:
Towards an Eclectic Approach
Goneng AKAR

Dokuz Eyliil Universitesi
Sosyal Bilimler Enstitlisu
Uluslararasi iliskiler Anabilim Dall
Ingilizce Uluslararasiiliskiler Programi

Bu calisma 1Ikinci Diinya Savai'ndan ginimize kadar, AB'nin
evrimlesen goc¢ politikalarini ele almaktadir. AB ulkelerindeki go¢ politikalarini
iki donem olarak incelenmektedir. ilk dénem, ilk cabalardan Amsterdam
Anlasmasina kadar olan donemi kapsamaktadir. Bu donemde go6¢
politikalarinin  gelisimini  yapisal-islevselcilik ve liberal hikimetlerarasi
kuramlar ile daha iyi degerlendirilecegini iddia etmektedir. ikinci donem ile
ilgili olarak, Amsterdam Anlasmasiyla birlikte yetki ve karar verme
mekanizmasinda meydana gelen 6nemli gsiklikler ise rasyonel, sosyolojik ve
tarihi kurumsalci yaklasimlar ile incelenmektedir. ilk dénemde, iiye devletler
go¢ politikalart konusundaki kendi otoritelerini to pluluk yetkisine birakmakta
isteksizdi ve AB kurumlari daha az rol oynamsti. Bundan dolayi, AB go6¢
politikalari Amsterdam Anla smasi’'na kadar olan donemde bglayici olmayan
bir sekilde gelsmisti. Fakat 1990’larin sonunda, Uye devletler uluslaarasi
arenadaki siyasal, ekonomik ve kultlrel geiimelerin ve AB’nin kendi igindeki
gelismelerin etkisiyle (6rnegin stre¢c baimlihig, normatif degerler ve
derinlesme sureci gibi) giderek gé¢ konusundakisbirli ginin gereklili gini fark
etmislerdir. Go¢ politikalarl hakkinda i sbirli gi olmasina ragmen, ulusal cikarlar
hala daha oOnemini korumaktadir. Bu nedenden dolayi,devietler anlasma
yaparken kendilerine manevra alanlari birakarak isbirli gini daha kompleks
hale getirmislerdir. Kisaca, bu ¢alsma eklektik bir yaklasim benimseyerek goc¢
konusundaki tarihi gelismeleri ¢esitli AB Entegrasyon kuramlar ile iki farkh
donemde incelemektedir.

Anahtar Kelimeler: Go6¢, Go¢ Politikasi, Avrupa Birfli, Maastricht
Anlasmasi, Amsterdam An¢anasi, Genlleme



ABSTRACT
Master Thesis
Explaining the Evolution of EU Migration Policies FFom Past to Present:
Towards an Eclectic Approach
Goneng AKAR

Dokuz Eylul University
Institute of Social Sciences
Department of International Relations
International Relations Program

This study addresses the gradual evolution of the EE migration policies
since the end of the Second World War until presentlt analyzes migration
policy of the EU member states in two periods. Thérst period starts from the
initial attempts until the Amsterdam Treaty. It argues that neo-functionalism
and liberal intergovernmentalism can better evaluat the evolution of the
migration policies in this period. Regarding the seond period, this study
examines the significant changes beginning with th&reaty of Amsterdam in
terms of the authority and the decision-making systm through by rational,
sociological and historical institutionalist approahes. In the former period, as
the member states were reluctant to give their exabive authority to the
Community, the EU institutions played a little role Thus, migration polices
have evolved in a non-binding settlements until theAmsterdam Treaty.
Beginning with the late-1990s, however, the membestates have increasingly
noticed the necessity of cooperation in migration elated issues due to the
political, economic and cultural developments in th international arena and in
the EU itself (such as path-dependency, normativeommitments and the
deepening process). Although there is cooperation migration issues, this study
argues that national interests are still important; thus the member states keep
manoeuvre areas which make the cooperation processore complex. Overall,
this study adopts an eclectic approach in which thdistorical development of
migration policy through several European integraton theories in two time
periods.

Key words: Migration, Migration Policy, European UnionMaastricht
Treaty, Amsterdam Treaty, Enlargement
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INTRODUCTION

In the second half of the twentieth century, inédional migration emerged
as a result of the integration of local communitiesl national economies into global
economy and politics. Aside from being a pervasarel global phenomenon,
migration has also become a major concern for thedtie to the factors such as the
increasing international migration mobility, the Bldistinct geo-strategic role in the
post-Cold War context and its enlargement prodelesnber states of the EU have
developed diverse policies as an answer to thegselafaments since the end of the
Second World War. As migration is an evolving, gasing and significant fact in
the enlarging EU, it remains at the center of foaisthe EU scholars and

international relations scholars in terms of polityanges and perceptions.

Regarding the gradual change and the developmemigmation policies of
the European Union member states, this study aeslfze dynamics behind these
policy changes in history by overviewing the sigzaht milestones in their migration
policies by applying a theoretical framework. Thaimresearch question guiding
this thesis is “why current theoretical studies areble to explain the gradual

increase in cooperation on migration policies i BU”.

This study argues that it is convenient to evaltlagegradual development of
migration policies in the EU with an eclectic vidéar the prior and posterior period
of the Amsterdam Treaty. The content and the psooésooperation alter according
to how states perceive it. However, though statgrimetheories give attention to
interest-based policy options, they sometimes t@ilexplain the context of the
cooperation. Thus, this thesis aims to combine dfnengths and weaknesses of
European Integration theories to examine this m®d® focusing on milestones in

history since the post- Second World War until prés

Considering its significance in high politics, staentric theories regard
migration as a security matter, such as illegalratign and asylum. Thus, it predicts

that states are expected to act unilaterally amndllimy to cooperate due to security



dilemma. However, in a contradicting manner, the BE&mbers have also taken
decisive steps to increase cooperation in migraionecent years. As this study
discusses in Chapter three, Trevi Group (1976) AddHoc Working Group on
Immigration (1986) were particularly interested illegal migration problems.
Schengen Treaty (1985) and Single European Actg)1B8th sought to remove all
border controls and to strengthen common extenoaltier. Palma Program (1988)
aimed to provide cooperation between the free mevémmeasures and the internal
security involvement and Dublin Convention (1996akd with asylum applications.
These were the initial attempts in which there weri@imal immigration policy
involvement and informal intergovernmentalism. Ase tprimary example of
establishing international cooperation, the Maeltrireaty (1993) placed migration
under the third (intergovernmental) pillar. Latas the study examines in Chapter
four, Amsterdam Treaty (1999) introduced supramaioattempts and as a
milestone, it transformed the policies under thedtipillar, including immigration
and asylum, the rights of third country nationasntrol of external borders, visas
and administrative cooperation in these mattexs tiné¢ first pillar (EC jurisdiction).
The Hague Program (2005) was also an action plgunrreg EU action on freedom,

justice and the security.

Therefore, the leading factors behind this incregadevel of cooperation
bears scrutiny. Accordingly, the main argument o tstudy is that state-centric
theories are insufficient to explain the graduameration in migration in the EU on
its own, because it has an inadequate point of daes to their linkage with state
sovereignty. Therefore, different approaches ofvidwéous theories, particularly the
European integration theories including neo-funism, liberal
intergovernmentalism, rational-choice, sociologeadl historical institutionalism are
both required to elucidate the gradual movemennfimformal intergovernmental
cooperation to a more communitarized integratiommmigration policy inside the
EU. This study combines these theories since; igraolicy and cooperation have
also two main aspects; namely member states anidutiers. On the one hand,
migration is a part of the European integration enterests are still important in this

sensitive subject, thus they have to be considdngedtheories such as neo-



functionalism and liberal-intergovernmentalism. @@ other hand, the European
institutions are effective on member states reggrdooperation which are covered

by institutionalist approaches.

In general, neo-functionalism argues that inteestaioperation in one area
will lead to cooperation in other related area.ilfgwer) Furthermore, when the
cooperation among states expands and the crosmalatietworks become dense,
states are likely to find common solutions to theioblems- Contrarily, liberal
intergovernmentalism argues that rational actiohsthe states are affected by
domestic pressures or external pressures. In thigext, member states make
cooperation with the aim of reducing their negatesdernalities and transactions

costs?

New institutionalism tries to understand that “wland under what
conditions” member-states may delegate power toasapional agents. In general,
they emphasize the significance of political ingidns as mediating systems in the
process of policy making both “with regard to powerconstrain and to enable
policy formulation”? Evaluating the social context, international wastder and the
interactions among the actors, they argue thaitutisihs evolve and develop a
significant degree of autonomy on actors by coistrg or structuring politics
through ideas and meanings. Insititutionalist apphes seem to explain the
‘mediating variable’ character of institutions thabvide a strategic context and a

historical path-dependency for the member states.

This study further argues that, although the statdric theories fail to
explain the gradual cooperation in migration-redageudies in the EU, it successfully
asserts that member states did not completely gpveheir interests or national

!Anthony MessinaThe Logics and Politics of Post-WWII Migration to Western Europe New
York: Cambridge University Press, 2007, p. 150.

2 Andreas Ette and Thomas Faist “The EuropeanizatibriNational Policies and Politics of
Immigration: Research, Questions and Concepitké Europeanization of National Policies and
Politics of Immigration: Between Autonomy and the Eiropean Union, Palgrave Macmillan, New
York, 2007, p. 8.

% Alexandra Formanek, “Managing Asylum: A Criticatdnination of Emerging Trends in European
Refugee and Migration Policy, McGill University, €uec, 2004, p. 15



sovereignty. Instead, in some part of the migratelated issues where member
states are tense and not open to cooperation ptioégct themselves with a room to
manoeuvre by prerogatives, opt-out mechanism anttalbng the free movement of
persons, ensuring law and order and safeguardiegned security which prevents us
from eliminating the state-based theories fromalgument. Indeed, institutionalist
approaches are criticized for ignoring the contertt reasons of state interests. They
often do not mention the reason of flexibility dfet institutions towards state

interests.

During the 1990s, there were some critical develamsiin the international
arena such as the dissolution of Yugoslavia leathragylum applications and illegal
migration, the establishment of the common marketd increasing economic,
political and the cultural effect of the globaliwet which cause the rise of
immigration. As a result of these developments, mamstates became aware of the
fact that intergovernmental cooperation would ndfieaively overcome their
problems. As internal and external developmentsidedcooperation; supranational
elements became more effective regarding migragolcy in the EU. As one
scholar argues, “immigration-related issues haamesicended their historical status as
‘low’ questions of domestic public policy to becorfmgh’ issues of national and

increasingly supranational policy and politiés”.

Migration is a developing significant issue in theernational arena for
various reasons. First, the number of the intenat migrants has rapidly
increased, and is predicted to increase furthémémear futuré.Second, this subject
is not the problem of only a few countries in therl, but to some extent affects all
countries. Third, significant global issues likevel®pment, poverty and human
rights are all linked with migration. Fourth, migta are “dynamic members of

4 Messina, p. 138.

® Migration has continued to increase since mid-5386th in Europe and in the US. In 2000, 40% of
the total migrants in the world lived in Westerdustrialized states, covering nearly 19 milliorthe
EU.

Fiona B. Adamson, “Crossing Borders: Internatiaiaration and National SecurityInternational
Security, Vol. 31, Nol, 2006, pp. 169-170. technologicadl @altural changes occurred, then cross-
border process with transnational dimensions oatsfed and gained importartcAs a result, people
from different countries were moving across varioosntries mostly for economic and/or political.



society” in terms of econonfy.These migrants affect economic structure of the
receiving states as skilled or unskilled workelisaHly, migration has a connection
with both high politics including sovereignty anecsrity, and low politics such as
economics and demographic issues. Therefore, iahssnsitive place in terms of
state policies. Moreover, migration is particulamyportant in that it directly and
simultaneously affects both international politasd at the same time domestic

politics.

It is possible to assess migration from a varidtyheoretical approaches,
including push-pull theory, neoclassical econontheoty, liberal theory, labor-
market theory or world systems theory. Ernest Rsteem argues that push-pull
process directs the migration and many scholarswonith this argument. Sjaastad
(1962) and Todaro (1969) point out neoclassical nenoc theory relates
international migration to the global supply andnd@d for labor. Furthermore,
labor- market theory was developed by Piore in 18h® argues that “immigrants
are recruited to fill these jobs that are necesgaryhe overall economy to function
but are avoided by the native-born population bseaof the poor working
conditions associated with the secondary labor atafkWorld-systems theory
similarly regards migration as a product of globapitalism. Thus, migration occurs
from periphery to center emanating from their duiced economic problems (push
factors) as the result of industrialized wdtlth all of these theories, the cause of
migration is often based on the needs in diffepamtods of time and various regions
in the world.

This thesis concerns two main audiences, inclutiegEuropean migration
studies and IR theories. Most of the existing ssicbn migration include partial or
complete descriptive/ historical analysis withouthaoretical base. (Elsen: 2007,
Boswell: 2003, Stalker: 2002, Moraes: 2003) Whheés tstudy does not explore a

® Khalid Koser,International Migration- A Very Short Introduction , Oxford University Press,
New York, 2007, p. 1.

" “Migration- Theories of Migration”, http:/family.jrank.org/pages/1170/Migration-Thees}
Migration.htm| 08,06,2010

8 “Migration- Theories of Migration”, http://family.jrank.org/pages/1170/Migration-Theesi
Migration.htm| 08,06,2010




brand new subject, it aims to contribute to thestxg literature with a different
point of view for the literature that is with anlectic approach the issue. This thesis
is based on a deductive approach which meanstttiatives its conclusions from the
EU integration process and structural, legal arddititional developments, which
regard migration issue through a combination obteecal approaches. Therefore,
starting from the first chapter, the study attemjotsharmonize the developments
regarding migration with theory, rather than wiitia separate theory chapter. By
this way, it aims to evaluate the subject by tryiadill out the theoretical gaps in the
literature. This thesis makes an analysis of varidheories including liberal
intergovernmentalism, neo-functionalism, rationladice, historical and sociological
(constructivist) institutionalism which are necegstr evaluating the subject from

different point of views.

The first chapter introduces the historical develept of migration and
migration policy-making in three main cycles to ttantinent following the Second
World War. Initial flow of migration started with &bor recruitment by European
member states to supply their labor needs for tlaeket. Family reunification
comprised the second flow in the 1970s and illegagration following the
dissolution of Yugoslavia emerged as the third fldwwuring the period of these three
flows, within realist attitudes, member statesh® European Community recruited
labor from outside of the Europe to fulfill theieeds and assumed that migrants
would return in the future. Thus, member statésnided to supply their short-term
needs. However, as the process of European int@gnrags continuing, they have
taken informal steps related with the never-endmigration to the continent,
including the illegal migration flow of the 1990Bepending on the integrationist
policies inside the Community, as member statethénEU get closer in terms of
economic and monetary affairs, political ties arminmon foreign and security
policies, formerly unrelated issues like immigratioecome a part of the gradually
rising interstate cooperation. However, in this memation, there was the autonomy
of national leaders in which the nation-state Ine@spgower to frame the international
migration and control its national territory byals



The second chapter briefly outlines the initiahfivork of migration policy-
making including the Schengen Agreement, Singleofesn Act, Trevi Group,
Palma Program, Dublin Convention and the Maastrigleaty. The study clarifies
that regarding the developments until the Maadtflecbaty, as a part of an informal
intergovernmentalism, member states participateth@se attempts to protect their
interests and find mutual solutions to their comnpooblems in migration-related
issues without delegating their authority. The nmogtortant step in this part is the
Maastricht Treaty which introduced the three-pillructure of the Community
framework and put migration related issues undeithird pillar. In this context, the
Commission and the member states share the ‘rightt@ative’ in the third pillar for
decisions regarding immigration. Significantly, thdaastricht Treaty formally
emphasized the need for a serious common migrptboy. However, the period of
Maastricht Treaty was only a formal intergovernnaéboperation as the member
states were still reluctant to restrict their na#ib sovereignty. Therefore, many
decisions were made in a non-binding nature antitutisns had limited effect on

member states in the third pillar.

Third chapter discusses the Amsterdam Treaty a&ga framework which
put most of the migration related issues under camity (first) pillar and brought
legal amendments in the structure of the decisiaking system. In fact, as the
chapter underlines, the cooperation of membersstaistradicts the arguments of the
state-centric theories which claims that sinceamasitates are the primary actor and
is prone to act unilaterally, it would avoid coogtwn with each other. However, the
same chapter also points out that the state-cehimries fail to explain the degree
and the depth communitarization of immigration pplafter the Amsterdam Treaty
(1999). Moreover, they fail to explain how coordina and harmonization can be
possible in a subject so closely related to thie stavereignty.

Within the Amsterdam Treaty, particularly to prepaghemselves and the
union for further enlargements, EU member statdsgdéed their authority to the
Community. However, the member-states started ope@te in security issues that

were related to the immigration flows. Their setguconcerns particularly symbolize



the “lowest common denominator” for the memberestdbwards a supranational
cooperation. Accordingly, regarding the rationaloick institutionalism, the

institutions such as the EU are strategic contexthich member states provide
incentives or information. As a result, with thdeet of the internal and external
factors in the international arena above, the Ardst®@ Treaty was a significant
benchmark for further community framework througihes, routines and norms in

the context of (historical) institutionalist andcgmogical perspective.

Furthermore, the third chapter also analyzes thapeae Conclusions which
laid down the policy principles of the Amsterdamediy until 2005. While the
Amsterdam Treaty contributes to the process byighoy a supranational authority
for the implementation of migration-related issuebas also shortcomings due to its
fragmented communitarisation, implementation protdeand opt-out mechanism.
However, the cooperation process continued with r8iisnwhich provided the
possibility of arguing the treatment of the systémater, the Hague Program has a
similar content with the Amsterdam Treaty and repngs the road map for a period
2005 to 2010. Based on these points, this chap&zefore argues that, sociological
institutionalist approaches help pointing out tHect of the EU on member states as
an institutional actor by its rules, norms and oeg including the legal framework.

The third chapter further examines the accessiothefnew members by
2004 and 2007 enlargement, and touches on theorelbetween migration and
enlargement concerning free movement, labor neddoahlic policy. Enlargements
of the European Union in 2004 and 2007 have aftettte policy choices of member
states concerning immigration. Member states arglgneluctant to allow accession
to new members due to fear of integration, job/reairoblems emanating from
income differences or xenophobia; member states 2bak to balance their fear with
their need of enlargement because of their agiqmilption, global competitiveness
and growth, and the sustainability of social sdgusistems, and also make inter-

state cooperation regarding migration.



FIRST CHAPTER
AN OVERVIEW OF MIGRATION ISSUE

There have been three main flows of migration tocopea and all had different
structures. The driving force of the migration wawkowing the Second World War
was to fulfill the exhausted and depleted laborrs@wf the Europe with labors
coming from outside. As the resurgence of the Eemopeconomy depends on this
issue, European countries supported migration flowhis period by maintaining it
with their existing colonial ties or with bilateralountry relations. Especially
beginning from 1960s, globalization of markets @ased the labor migration. As a
result, within the logic of realism, western indiasized states have formed their
immigration policy “to regulate labor markets thgbuthe use of foreigners”The
main view of the European states that the migratimuld be temporary. They
thought that in time, these labors would returrtiteir home countries when they
earned enough money that may contribute to thelolewvent of their countries,
however that did not come true. This situation,chihis argued in detail below, will
be one of the significant propelling reasons thatehenforced the EU in taking a

common stand regarding migration.
1.1.Historical Development of Migration in Europe

History is significant for this study because iesrto fulfill theoretical gaps
through analyzing the changes from the beginningigfration in Europe to today.
The history of migration to Europe can be evaluatethree main cycles to better
understand how the member states’ national respars also supranational actors’

attempts have shaped the course of migration policy

In the 18" and 19' centuries, migration was free and did not requaing
documents. Until 1914, the main driving forces bedhinternational migration were

the “dynamics of colonization and the push and ptikconomic and demographic

® Alexander Caviedes, “The Open Method of Co-ordamain Immigration Policy: A Tool for Prying
Open Fortress Europe?ournal of European Public Policy, Vol. 11, No. 2, 2004, p. 291.



forces”!? At the beginning of 20 century, the main factors driving migration were

colonies and economic and demographic relationsngnoolonial countries. After
the World War I, however imperialism ended, andolieuization process took over.
Thus, economic migration was replaced by politicalgration referring to

individuals who are seeking to cross borders tagsolitical persecution or violent
conflict** Political migration included many displaced pessaefugees and asylum
seekers that would cross the national borders én20' century. From that time
onwards, open migration regimes of the"18nd 18' century turned to close

migration regimes in which travel would be possituéy with documentatiof?

Second World War was a huge destruction for allpdsticipants. Europe,
which was the main battle field, entered into aoneenically troublesome period
following its end. Millions of people had died inanous European countries;
industrial and agricultural production had manylpeons and the city infrastructures
entirely collapsed. Further, pressing social proislearose including the mass
movement of people following the war, along withrigigtent problems of sheltering.
While the European continent was an exporter ofufadn in earlier decades,
following the Second World War, it became the “destion of substantial waves of
immigration”® Due to these problems between 1945 and 1993,yntrty-one
million migrants and refugees moved through thermational borders of Western
Europe'* At the end of the war, there were dramatic poputashifts reaching
nearly 15 million people who were transferred frame country to another as
returnees and expellees. Particularly, as a redulbe border changes, especially
between Germany, Poland, and the former Czechdsivwaany people were forced

to relocate. In 1950, 30% of the West Germany wamposed of refugees.

19 James F. Hollifield, “The Emerging Migration Staténternational Migration Review, Vol. 38,
No. 3, 2004, p. 890.

2 Adamson, p. 173.

12 |bid.

13 Ceri Peach, “Postwar Migration to Europe: Reflinflux, Refuge”, Social Science Quarterly
Vol. 78, No. 2, 1997, p. 269.

“bid.
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Nevertheless, migration flow slowed down at theitegg of the mid-1950s and
then continued at lower levels until the constiutf the Berlin Wall in 1961

Following the end of the Second World War, due heirt interdependent
economics European countries therefore had to catgpefor their economic
reconstruction. The basic formal cooperation atteampong the EC member states
was the free movement of the EC citizéhsAccordingly, the Treaty of Rome
(1957), which created an ‘intra-EU migration poljcgiso provided free movement
for workers along the free movement of servicesydgoand capitdl’ It further
guaranteed that “a citizen of one member countotdctravel to another country to
work or seek work®® However, the free movement of workers here reteto the
movement among member states. In this contexpmealtregulation of the countries
was responsible and authoritative for the muchelaftpws from outside the EEC.
As a result, the EC members had distinct natiorapenses for ‘the unplanned
process of family reunion’ and ‘ethnic communityrif@tion’ in the following
years®® At that point, it was obvious that in fact, stapesferred to have the control
rather than delegating it to a supranational auttherhich shows a parallelism with

the state-centric theories.

While national governments controlled immigrationBurope, these policies
differed from one country to another as well asrfrone period to another. Thus,
countries have shaped and direct their own nationgiation policies according to
the needs and interests of the country itself. &kistence of “frictions and strains”
among the member states in particular has beectediein the emerging differences

in their subsequent policy developments regardingration?® The term of

15 peter Stalker, “Migration Trends and Migration iBplin Europe”,International Migration , Vol.
40, No.5, 2002, p. 152.

'8 Claude Moraes, “The Politics of European Union idiipn Policy”, Political Quarterly , Vol.74,
No.1, 2003, p. 117.

" Andrew GeddesThe Politics of Migration and Immigration in Europe, Sage Publications, Great
Britain, 2005, p. 129.

18 Stalker, p. 167.

19 Stephen Castles, “Why Migration Policies FailPthnic and Racial Studies Vol. 27, No. 2, 2004,
p. 217.

% Joanna Apap, Sergio Carrera, “Progress and Obstactthe Area of Justice & Home Affairs in an
Enlarging Europe”, CEPS Working Document, 2003, N4, http://aei.pitt.edu/1818/01/WD194.pdf
, 03, 12, 2009, p. 1.
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“ideologies of migration” can help to better undansl the variety emanating from
different “patterns of political and social thought It basically means that member
states may have different determinants about thgratmon-related policies; thus
disagreements can emerge among the countries iBUh&his pattern of ideologies
on migration then shapes many other related suhjettch as “citizenship and
belonging, rights and responsibilities of membeasd obligations toward non-
members®? As a result of these ideological, political andstitutional factors,

various discourses on inclusion and exclusion hawerged in different European

states?®

1.2.Three Main Cycles of Migration to Europe

The first period of this migration flow was betwe#®50s and 1973-74 and
migration in this period reached its peak in th&éd* In this period, there was a
significant flow of under-skilled labor from the wgbern countries to the north in
Europe® Following the destruction of the war, European necnies, which
gradually recovered themselves, entered into amegepented economic boom.
Consequently, there was a huge demand for worlspecelly by Germany, France,
and the UK, which were falling short of labrAccordingly, labor needs of the

European countries conducted this first period wjration.

As domestic labor could no longer cover the neeahyrtountries in Europe
thus sought out outside labor for their economiconstructior’.” Accordingly,
European countries such as the UK, France, Belginth Netherlands with a long

colonial past started to tap into their coloniastito meet their labor ne&d.

2L Christina BoswellEuropean Migration in Flux: Changing Patterns of Inclusion and Exclusion
The Royal Institute of International Affairs, Blagkll, 2003, p. 3.

*2 |pid.

%% |pid.

4 GeddesThe Politics of Migration..., p. 17.

% Channe Lindstrgm, “ European Union Policy on Asyland Immigration. Addressing the Root
Causes of Forced Migration: A Justice and Home ifsfRolicy of Freedom, Security and Justice?”,
Social Policy and Administration, Vol. 39, No.6, 2005, p. 589.

% Stalker, p. 153.

" Randall Hansen, “Migration to Europe since 1945: History and Its LessonsThe Political
Quarterly, Vol. 74, No. 1, 2003, p. 25

%8 Stalker p. 153.
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Meanwhile, those countries without substantial ni@bties, such as Germany, chose
to recruit labor particularly from those countribéat were close to Western Europe,
including the former Yugoslavia and TurkéyEuropean countries seeking foreign
labor also signed bilateral agreements and undefagal proceedings for resident
permits in order to facilitate the entry of migramorkers®® As a result of these
efforts, during this period, the “net immigratioor \Western Europe reached around
10 million (compared with net outflows of 4 millicior the period from 1914 to
1949)" 3!

Between 1960s and mid-1970s, many of the Northwedieiropean states
continued to receive a large number of mostly lawunder skilled male workers
from the Mediterranean countri&sWorker migrants from Portugal, Spain, Italy,
former Yugoslavia, Greece, Turkey, Morocco, Algeaiad Tunisia went to Europe
for the labor markets in Germany, France, SwitnetlaBelgium and the
Netherlands. Accordingly, destination for immigeati was shaped through the
relations among the sending and the receiving cmsnsuch as Germany with
Turkey, France with the Maghreb and the Iberianif®ema, Switzerland with Italy
and Spain, Belgium with Italy and Morocco, and tetherlands with Turkey and
Morocco®® In general, immigrants in Southern Europe pretemeigrating into
North European countries due to the income diffeesrbetween these countries, the
power of the labor market in the host country amal éxistence of strong ties in the
country of destinatio? All these unskilled migrants usually came for arstierm
or seasonal basis, and particularly worked in afjtce, construction, and

manufacturing, as well as in the service sectorsh sis hotels and caterify.

%9 Maria |. Baganha et als., “International Migratiand Its RegulationDynamics of Migration and
Settlement in Europe : A State of the Arf (eds.) Rinus Penninx, Maria Berger and Karen Kraal
%msterdam, NLD: Amsterdam University Press, 2000 21.

Ibid.
3 Stalker p. 153.
%2 philip Muus, “International Migration and the Epemn Union, Trends and Consequences”,
European Journal on Criminal Policy and ResearchVol. 9, No. 1, 2001, p. 33.
% Muus, p. 33.
3 Fabio Franchino, “Perspectives on European ImrtiaraPolicies”, European Union Politics
Vol.10, No. 3, 2009, p. 409.
% Stalker, p. 161.
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As a whole, the logic behind the first period ofhangration in Europe was to
meet the labor needs of the countries. Subsequendiber states sought to fulfill
their market demand as needed. The assumptioneoEthiopean countries that
received labor immigrants was that when immigrditshed their tasks most of
them would return to their ‘home countries’. Proamsof economic recovery in their
country of origin would be another reason for tamaining part of the migrants to
return to their countries. The remaining small daal part of the immigrants was
therefore not expected to cause “serious sociatuttural problems®® However,

“the guests stayed” in much larger numbers thamtse countries had expect&d.

This unexpected outcome gradually became an impoftect and carried
immigration to a higher level of importance in tlig¢)J agenda. Furthermore,
beginning from 1970s, migration issue also stattedappear on the agenda of
European political parties. They gradually undeydtdhat immigration not only
affected their economies and labor markets, bwalso concerned their “welfare,
social services and social cohesidfi’/As more migrants preferred to stay in the
European countries, problems concerning their ipalitor social rights and
integration into the host country escalated. Initeatdlto the stay of these migrants,
another flow of migration raised including theinféies.

The second migration flow (family migration) began mid 1970s, and
continued until the end of 1980s. The northern twes ended their labor
recruitment due to a general economic slowdownsaeeply rising oil prices due to
Yom Kippur War in the Middle Eadt. Then, by 1973-1974, family migration
remained as the main form of migration with the ahreuniting the families that
had been unsettled in the earlier decades. Hezdetim family reunion refers to the
family members like spouses and children of setthégrants’® During these years,

most of the European governments avoided ‘punitneasures’ and allowed family

% Baganha et al., p. 21.

37 GeddesThe Politics of Migration and Immigration in Europe, p. 15.
% Boswell,European Migration in Flux..., p. 3.

%9 peach, p. 276.

0 GeddesThe Politics of Migration and Immigration in Europe, p.17.
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members of the existing immigrants to join th€mHowever, by late 1970s,
European countries had already discovered that-gdmon migration turned into a

long-term settlemerit

During this recession period, European countrieaimgexpected guest
workers to leave*® These unskilled and cheap labors had arrived énBhropean
labor market during periods of ‘high growth and l@wmployment’. Although the
recession period affected the sectors of heavysingand manufacturing negatively,
in which they worked, the ‘return rates’ of the Wwers, especially from non-EU
countries, were lo#! Meanwhile, labor migrants that came from the Seuth
European countries returned to their homeland di#ipgnon the economic and
political developments in their own countries. Téfere, countries such as Spain,
Italy and Greece in particular experienced higheeturn rates’, due to
“improvements in the economies, the return to teenacracy (Spain, Greece,
Portugal) and the existing or forthcoming membgrshof the European

Community”*®

During this second period, initial attempts conaggnmigration-related
issues started in the European Community. Memlsestdiscerned the need to
consult each other and cooperate in migrationgdladsues to take effective steps,
particularly on economic integratiéh As a whole, beginning from these years until
1986, there was a policy-making attempt in natidnahigration policies. During
these years, immigration policies were under nati@ontrol. Formal attempts for
closer cooperation in the community method of denisnaking were therefore
rejected’’ However, important cooperative developments inratign policy in this
period did occur, including the establishment & TREVI Grouf® in 1976 to deal

“L Stalker, p. 153.

2 GeddesThe Politics of Migration and Immigration in Europe, p.15.

43 Stalker, p. 153.

“ Hollifield, p. 895, Muus, p. 33.

4> Muus, p. 33.

4 Bill Jordan, Bo Strath and Anna TriandafyllidouCdntextualising Immigration Policy
Implementation in EuropeJournal of Ethnic and Migration Studies, Vol. 29, No. 2, 2003, p.208.

4" Ette and Faist, p. 5.

8 “The Trevi group was set up in 1976 by the 12 E&les to counter terrorism and to coordinate
policing in the EC. The group's work is based darigovernmental cooperation between the 12 states,
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with internal security measures, and Schengen Ageeé in 1985 to ensure
“cooperation on mutual abolishment of internal l@wrdontrols and the development

of compensating internal security measufés”.

The third period of migration flow began around #ed of Cold War in
1989-1990. After the Cold War ended, as a reduith® collapse of the USSR and
the associated collapse of socialist systems in t&kesEurope, there was a
substantial growth in the number of asylum seekeyging into the Western Europe
from the East’ In this new form of migration, people from trouthlareas around the
world, but particularly Eastern Europeans fled fritv@ conflict and sought asylum in
Western Europ@ In this new migration flow, in Western Europe, Bany has
remained the favorite country for asylum seeRér@ther important destination
countries in the EU have included France and thead# smaller countries like the
Netherlands and Swed&hln this period, aside from war or conflicts, diss&ction
about the political conditions in the country ofigim also influenced people to
migrate. Particularly, in the existence of a repies regime in which people could
not benefit from their voting rights effectivelyuch political and social instability

caused people to move to more democratic statésbetter conditions?

These developments have resulted with the diveasifin of the country of
origins of international migrants throughout therde> In terms of numbers, from
1989 to 1998, “more than 4 million people applied dsylum in Europe, 43 percent
of whom came from elsewhere in Europe, 35 per d@m Asia, and 19 per cent
from Africa”.>® However, due to the growing pressure about theuamand the

structure of migration, Western European governmbatve started to tighten up on

a process which excludes the main EC institutiotlse- European Commission and the European
Parliament.”

Tony Bunyan, “Trevi, Europol and the European Staltétp://www.statewatch.org/news/handbook-
trevi.pdf 08,06,2010.

“9 Ette and Faist, pp. 5-6.

¥ peach, p. 277, Hollifield, p. 898.

* Stalker, p. 153, Muus, p.34.

2 Muus, p. 34.

>3 |bid, p.34.

> Margit Kraus, Robert Schwager, “EU Enlargement amigration”, Journal of Common
Market Studies, Vol. 42, No.1, 2003, pp. 167-168.

% GeddesThe Politics of Migration and Immigration in Europe, p.17.

% Stalker, p. 153.

16



asylum applications. Consequently, an increasingb®r of people have sought to
enter these countries illegally by traveling onirtlegvn initiative or through the help
of smugglers’ Compared to previous periods, more European desntaced the

effects of international migration in this perigt.

In this period, member states’ immigration policyadh different and
sometimes even contradictory goals. As Bendel arguméyration policies may
include “the restriction and control of immigratiothe protection of refugees, the
prevention of refugee movements, the integratiormgjrants or the attraction of
special groups of immigrants”, such as those tmathaghly skilled>® Although
powerful domestic actors in states often tend telcame’ the flow of capital and
commodities, they can also regard immigration antucal differences as ‘potential
threats’ to national sovereignty and idenflly. This is because migration easily
removes the transnational boundaries between lgeguaultures, ethnic groups and
nation-states. Therefore, it can also create pnabl®r “cultural traditions, national
identity and political institutions” and reduce thitonomy of nation-stat&s.
Nation-states regard migration as a potential econ@r political threat is due to its
dual effect while it can contribute to developmanid play an important role in
improved social and economic conditions, it cam asuse economic stagnation and
social inequality. As a result, many governmentd paolitical movements tend to

restrict, rather than promote the flow of internagil migratior??

In the following chapter, non-binding formal anafarmal initial attempts
regarding migration policies in the EU will be ayrdd. To name all, the Schengen
Treaty, Single European Act, Dublin Convention,nRalProgram and particularly
the Maastricht Treaty will be examined with thephef old integrationist theories;

neo-functionalism and liberal intergovernmentalism.

" Stalker, p. 153.
*8 GeddesThe Politics of Migration and Immigration in Europe, p.17.
%9 petra Bendel, “Immigration Policy in the Europeamion: Still bringing up the walls for fortress
Europe?” Migration Letters, Vol. 2, No. 1, 2005, p. 23.
% Castles, “Why Migration Policies Fail?”, p. 211ltephen Castles, “International Migration at the
Beginning of the Twenty-First Century: Global Trendnd Issues”International Social Science
Journal, Vol. 52, No. 165, 2000, p. 271.
:; Castles, “International Migration at the Beginning p. 269.

Ibid.
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SECOND CHAPTER
THE EVOLUTION OF MIGRATION POLICIES UNTIL THE AMSTE RDAM
TREATY

2.1.Initial Steps in Migration Policy Formation

This part of the thesis examines the initial inteigynmental attempts
including the Trevi Group (1976), Ad Hoc Workingdsp on Immigration (1986),
Schengen Treaty (1985), Single European Act (198&)ma Program (1988),
Dublin Convention (1990) and the Maastricht Tref993). It argues that state-
centric theories, and liberal intergovernmentabstd neo-functionalist theories
emerged as the leading theories for the periodl uhe Amsterdam Treaty.
Accordingly, this part evaluates formal and infofmantergovernmental
developments about EU migration policy from the efidhe Second World War

until the Amsterdam Treaty.

The factors which led to migration since the endl®80s differ from those
during the post-colonial period and the subseqgeaest worker immigration waves
of the 1950s, 60s and 70s due to the changes imtiimational contextAfter the
Cold War, new migration- related questions aroseluding the rapidly increasing
number of migrants, their increasing ability toveafrom one place to another, the
rapidly increasing facilities for international camnication and the rising numbers
of Diaspora’® Resulting from the change in the internationaltert structure and

interactions, perceptions have changed.

As a result of the increasing levels of migratiarall around the world since
the end of 1980s, migration gradually entered thenda of all European countries,
particularly since the end of the Cold War. Thecess of the European integration
during 1980s and 90s changed the member-state bpapedach in migration related
matters towards cooperation. First of all, Kicingard Saczuk point out ‘outside

challenges’, such as increase in illegal immigratituman trafficking, asylum crisis

83 Adrian Favell, “Europeanisation of immigration jtiek”, European integration online papers
Vol. 2, No.10, 1998, p. 2.
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and growing economic migration presstiteAs an answer to these challenges,
EEC/EU member states have sought common solutibimgs, at first they have
taken cohesive, joint actions and later delegabemr tcompetency in migration-
related issues to the community level. In this esttdelegation is a matter of
institutional arrangement which provide a choice “avercome problems of
collective action” in which actors hope benefitenir that long-term cooperatién.
Put differently, institutional choice here is fuioctal that actors choose them due to

their “intended effects®®

Secondly, Geddes links the impetus for composiegramon EU migration
policy to the factors of economic interdependente globalizatior?’ In the end of
20" century, globalization has also emerged as afgignt and world-wide effective
phenomenon influencing political, economic and &slbural aspects. Globalization
mainly involves “the rapid increase in cross-borliawvs” including flows of capital,
commodities, ideas and peoffeln today’s world system, globalization has also
salient effects on the process of migration. Fetance, “falling transportation costs,
increasing economic integration, path-dependentratan linkages, structural
demand for labor within host states and global dgagehics” are the leading
elements that indicate the continuing increasesmmigration flows into the

developed world?

To understand the increasing cooperation and iategr efforts in politics of
migration in the European Union since 1980s, twentles of European integration;
intergovernmentalism and neo-functionalism partidyl stand out. The main factor

differentiating these two theories is “the questminwhich political actors have

® Anna Kicinger and Katarzyna Saczuk. “Migration iyl in the European Perspective-
Development and Future Trends”, Central Europeamurkofor Migration Research, 2004,
http://www.cefmr.pan.pl/docs/cefmr_wp 2004-01,1f, 12, 2009, p. 9.

% Hussein Kassim and Anand Menon, The principal-ageproach and the study of the European
Union: promise unfulfilled?”Journal of European Public Policy, Vol. 10, No.1, 2003, p. 123.

® Kicinger, Saczuk, p. 9.

7 GeddesThe Politics of Migration and Immigration in Europe, p. 127.

% Castles, “Why Migration Policies Fail?”, p. 211,asfles, “International Migration at the
Beginning...”, p. 271.

% Wayne A. Cornelius and Marc R. Rosenblum, “Immiigra and Politics”,Annual Review of
Political Science Vol. 8, 2005, p.106.
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decisive influence on the integration proceS$¥hile neo-functionalism emphasizes
the “autonomy of supranational officials”, liberatergovernmentalism emphasizes

the “autonomy of national leader§”.

First of all, neo-functionalism emerged from thead of Ernst Hads. It
supports the view that based on the logic of spil+, the interstate cooperation in
one field leads to cooperation in other relatedasite Neo-functionalist theory,
rooted in theories of interdependence, analyzes ghessure arising from single
market integration and also increasing global engo@nd political change in world
politics lead states to seek for international sohs for their domestic problems.
When internationalization of economy leads to eooicointerdependence and
globalization, it also decreases state sovereighfjen, following the decline of the
transaction cost8 of international migration, national borders thiere become
more permeable and ‘post national members’ likeramgworkers and noncitizens
acquire basic citizenship rights due to the effeftglobalization. As a result, states’
power of regulating immigration gradually flows arsgriously ‘erodes’’ Put
differently, “the self-preserving nature of immigaa, the constraining impact of
economic imperatives and international legal normete ‘eroding’ the territorial
and functional foundations of the nation state dadreased the ability of states to
control migration, they brought European statesarounder the subject of the

“fortress Europe™®

Supranationalism within neo-functionalist theorypagach emphasize that as

interstate policy cooperation increases, statas dommon solutions to their mutual

0 Torsten J. Selck, Mark Rhinard, Frank M. Hage, éTHvolution of European Legal Integration”,
European Journal of Law Economy Vol. 24, No. 3, 2007, p. 189

L Jensen, “Neo-functionalism”, pp. 94-95.

2 Ben Rosamondlheories of European Integration Palgrave, England, 2000, p. 54

"Carsten Stroby Jensen, “Neo-functionalis@iropean Union Politics (ed.) Michelle Cini, Oxford
University Press. 2003, p. 85.

" Andrew Geddes, “ International Migration and St&evereignty in an Integrating Europe”,
International Migration , Vol. 39, No. 6, 2001, p. 28.

> GeddesThe Politics of Migration and Immigration in Europe, p. 127.

%1t defines those risks and penalties that arisenadictors engage in negotiation with one another.
RosamondTheories of European Integration p. 116.

" Messina, p. 149.

"8 Ette, Faist, p. 8 and Gedd@he Politics of Migration and Immigration in Europe, pp. 126-127
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problems’”® Put differently, as member states in the EU gesel in terms of
economic and monetary affairs, political ties arminmon foreign and security
policies, formerly unrelated issues like immigratioecome a part of the gradually
rising interstate cooperation. In time, as the nembf significant agreements
between member states increase, they transfer “afdheir traditional authority and
responsibility” about immigration issues to intevgmnmental and later supranational
institutions®® However, neo-functionalist theory falls short ofpkining some
factors of the integration process such as thersiiyeof expectations and interests

among the member stat¥s.

Liberal intergovernmentalism favors the role ofioaistates in the process of
European integration. It perceives integration a$zero-sum game” in which
integration is limited to policy areas that do ramincern crucial issue of state
sovereignty. In European integration, interests acttbns of nation states drive the
proces$? Nation-state has the power to manage migrationtkaeid rational choices
of policies are constrained by external pressunelsdmmestic political pressures. In
this state-centric point of view, first of all, thexternal pressures resulting from
increasing international migration and crime leadthe ‘convergence of national
preferences’ and hence build a “precondition” fooperation®® Put differently,
member states cooperate under the framework ofEieto abstain from the
“negative externalities and transaction costs” sashprotection of the external

borders or integration problerfis.

As Moravcsik argues, while establishing cooperatiggimes, states reach

their gains by regarding their preferenfed.iberal intergovernmentalism here

" Messina, p. 150.

% |bid, pp. 156-157.

81 RosamondTheories of European Integration p. 101

82 Cini, p. 94. In this context, intergovernmentali$ras taken from realist and neo-realist theory
regarding interstate bargaining. Particularly, nealists argue that “international institutions af
kinds are established to reduce the level of ayandthin the states system, and see the EU as just
another of these institutions, albeit within a Hyglinstitutionalized setting”. Accordingly, this
symbolizes the influence of neo-realism on integgomentalism. Cini, pp. 94-95

8 Ette, Faist, p. 8.

® Ibid.

8 Andrew MacMullen, “Intergovernmental FunctionalidnThe Council of Europe in European
Integration”,Journal of European Integration, Vol. 26, No. 4, 2004, p. 408.
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asserts “a liberal theory of national preferencemfition, a bargaining theory of
international negotiations and a functional theofyinstitutional choice” in its
concentrated framewofR. As liberal intergovernmentalism suggests, mainly
“international interdependence, opportunities foteinational economic exchange,
and the dominant economic interests in nationalesgcmodify the preferences of
states in the European integratfdrAccordingly, in history, EU member states had
acted together only in those cases when the cdstompromised sovereignty
explicitly outweigh the advantages of collectivei@u.®® (agreements on a lowest
common denominator)

It further argues that, secondly, rather than eroge ones, domestic political
constraints motivate nation states to cooperatémimigration related mattefs.
(domestic pluralism) Put differently, factors suah “public opinion, extreme right-
wing parties, economic actors, ethnic groups andstitoitional courts” cause
reduction of control regarding the immigration is&U For instance, to reply the
growing political criticism from xenophobic elecabes and also by anti-immigrant
groups, EU governments are increasingly cooperatmgnmigration-related issues
to extend their “individual and collective capatityo decrease non-EU
immigration”®* Moreover, as a more specific example of using Ehe to fulfill
domestic policy change was the 1993 reform of Agtid6 of the German
Constitution that initiated the principle of safertl countries and made it one of its

main element&

Accordingly, member states develop a common EU gnation policy to

avoid domestic legal and political constraints tibaia their domestic policy

8 Andrew Moravcsik and Frank Schimmelfennig, “Liberiatergovernmentalism”,European
Integration Theory, (eds.) Antje Wiener and Thomas Diez, Oxford: Oxfbhiversity Press, 2004,
pp. 76-77.

8" Frank Schimmelfennig, “The Community Trap: Libekrms, Rhetorical Action, and the Eastern
Enlargement of the European Uniofriternational Organization, Vol. 55, No. 1, 2001, p. 49.

8 Messina, p. 155.

8 Messina, p. 152, Domestic Pluralism, here confiome-half of the liberal institutionalist model of
Moravscik which argues that “state behavior refledhe rational actions of governments
constrained... by domestic societal pressures”.

0 Ette, Faist, p. 8.

%1 Messina, p. 152.

%2 Eiko R. Thielemann, “The ‘Soft’ Europeanisatiof Migration Policy: European Integration and
Domestic Policy Change”, 2001, ECSA Seventh Bidnnimternational Connference,
http://personal.lse.ac.uk/thielema/Papers-PDF/JBNfS01, 02, 2010, p.20
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objectives’® Thus, independent from the intensity of the doingstlitical pressure
changing from one country to another, EU governsiert highly motivated to
delegate responsibility for immigration policy tdgher bureaucratic levels to
remove this problematic policy area from their dstitepolitical agenda¥’ Member
states seek to embody the interaction between dmmesd the EU level.
Accordingly, they may affect current policy modbiginstalling “preferred policies”
in order to minimize the costs of subsequent doimestaptatior’> Thus, in such a
case, cooperation on immigration strengthens si@tereignty rather than weakens

it, as liberal intergovernmentalism suggéests.

In the period from 1957 to 1986, there was mininmamigration policy
involvement in national migration policies. Duringe post-Second World War
period, nation-states had the authority over thikcips on immigration in general
and the integration of ethnic minorities in partésu Immigrants who came into the
continent as the former members of the coloniessocontractual guest workers
therefore fell under the ‘exclusive responsibilityf the host country. European
governments at the time behaved carefully abowgeidisig control over the policing
of borders, and the power to decide who is a memab#re country and who is not
(in citizenship and nationality lawsy*. Thus, every state has an “exclusive
competence to regulate all kinds of relations dgwedl on its territory and to execute

legal norms passed by proper authoriti&s”.

During the process, European countries managedatiagrpolicies with the
understanding that they were a “prerogative” faentiselves™ They formed their

government policies for immigration with an attentptcontrol its flows in their

% GeddesThe Politics of Migration and Immigration in Europe, p. 127.

% Messina, p. 152.

% Andrew Geddes, “The Europeanisation of What? Migna Asylum and the Politics of European
Integration”, The Europeanization of National Policies and Politis of Immigration: Between
Autonomy and the European Union (eds.) Thomas Faist, Andreas Ette, Palgrave MEom2007,
p. 57.

% GeddesThe Politics of Migration and Immigration in Europe, p. 127.

" GeddesThe Politics of Migration and Immigration in Europe, p. 127.

% Kicinger, Saczuk, p. 4

% Baganha et al., p. 28.
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national interest’® Based on the sovereignty principle and followihgit national
interests which they defined as being secure anihdpaa stable economy, the
European governments considered themselves asns#sgo for the conditions
regarding the entry and residence of immigrantsmbler states of the EU adopted
and mainly pursued state-centric policies regaramgration related issues during
the post-war period up as a reflection of the maéonal economic and political
conditions'®* However, there were also examples of minimal coatfmn including
the formation of Trevi Group (1976) and Schengeme&gent (1985). Trevi Group

was formed by European Member States to coopenait@e@rnal security measures.

The Schengen Agreement (signed in 1985) has beenobrihe earliest
attempts about regulating national immigration ges within the European
Community. It sought to find “multinational solutis” to member states’ migration
problems. As a result of the declining transactam transportation costs in the
movement of people, many of the member states sdigbe multinational solutions
to control migration flows% As a whole, the Schengen agreement aimed to remove
all border controls and also tried to strengthem ¢cbmmon external frontiéf® It
also included those issues that were related Wwehrimigration and asylum policies
and closely linked to security and public ordf¥r.

At the beginning, the Schengen Agreement (signeld®8b) was not a part of
the European Community framework. However, it hddanmunitarian vocation”,
thus it was open to all member stat&sThe agreement initially covered five
member states which were France, Germany, Belgitima, Netherlands and
Luxembourg'® In this period, member states of Schengen Trdap started to

compose common policies on “asylum, immigration &mshs, police cooperation

199 |hig.
101 Caviedes, p. 291.
192 1hid.
193 Stalker, p. 167. , GeddeEhe Politics of Migration and Immigration in Europe, p. 130.
1% Umberto Melotti, “Migration Policies and Politic@lultures in Europe: A Changing Trend”, Vol.
16, No. 2 International Review of Sociology 2006, p. 200.
105 i
Ibid.
1% Besides France, Germany and the Benelux counfiestyia, Denmark, Finland, Greece, Iceland,
Italy, Norway, Portugal, Spain and Sweden are silgoatories now.
Stalker, p. 167.
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and the exchange of information between nationamigmation and police

authorities”>®” From 1990 to 1996, other member states also adidpee Schengen
agreement, with the exception of the United Kingdmmd Ireland®® Beginning from

this period, member states usually attain agreesnemt a lowest common
denominator by apparently limiting the transfettlodir sovereignty to supranational
powers'® Accordingly, flexibility option, a practice thaptout choices have been
offered to member states to allow their participatio prevent an unattractive or
unacceptable agreements For instance, in Schenggreeent, important
concessions, including an “island exclusion” claga&hout having to eliminate

external borders), were offered to the UK, Irelaam@tt Denmark to enable their

participation, but they rejectetf’

Schengen cooperation thus only evolved among signabuntries outside
the EU structure until the Amsterdam Treaty, whics signed in 1997 (and entered
into force in 1999). From that time onwards, the sd@ndam Treaty integrated the
provisions and decisions of Schengen and the ‘Smreacquis’ (that which has been
acquired) became the acquis of the BUAs neo-functionalist theory argues,
member states’ initial attempts about cooperatias &ccelerated more cooperation
initiatives, accordingly their search for commonalgohad become “increasingly

routinized and its fruits embedded in a seriesdftieaties and institutiong*?

The changes in the nature of migration to the Elhtiies combined with the
EU integration process which has propelled thecbedmr a common policy on
migration!*® Therefore, member states would get away from ttssilf-contained,
bordered units” in which immigrants must integrated seek after a solutioH The

iIssue was not only about integrating migrants amntbrities into “their more or less
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reluctant national host$*®> What is more, Europe was turning to a “collectiafn
smaller regional units and transnational cultures™ in political, economic and
cultural aspects, a more Europeanized common euftirThe domestic or
international atmosphere lead to changeable patiogices of member states’,

however, at the end, these choices brought intrac@&dperation.

Depending on the changing factors that led to nigmathere has been an
‘informal intergovernmentalism’ in terms of migrai policies in the EC member
states from 1986 to 1993 in which representativeshe administration of the
member states entered into a process of cooperafiMiithin the EC, some of
member states opposed to the extended supranationgietencies. For instance,
while the UK supported intergovernmental coopergtibwas against any measures
that would threaten their use of external frontientrols**® During this time period,
little progress occurred regarding the coordinatanmigration policies such as
Single European Act, Ad Hoc Working Group on Immaigpn and Palma
Progrant*® As rational, goal-oriented and purposeful actofsthe international
arena, member states thus sought to follow themmielstic immigration control
objectives’ in the EU level without delegating awily to the supranational EU
institutions and tried to add restrictive measdoeshe new members from Southern
Europe'® It means that there was a limited cooperationhiis period with an

intergovernmental sprit.

Notwithstanding this fact, the Single European f&EA) was introduced in
1986 with the view of “removing the internal bordmntrols within the EU” and
aimed for establishment of the internal markétApap describes the main aim of
Single European Act as “the internal market shalnpromise an area without
internal borders in which the free movement of ggqekrsons, services and capital
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is ensured in accordance to the provisions of Thisty” %> As a result of the neo-
functionalist logic and its spillover effect, inglsingle European Act, member states
committed to the free movement of EU citizens witlihe borders of the Single
Market that obligate them to “harmonize their ndd-EEnmigration policies in order
to maximize the success and benefits” of the Sihdgeket'** On the other side,
according to Moravscik, SEA emerged as a result‘tbé converging of the
preferences of the three most important membezsstatthe EC (France, Britain and
the Federal Republic of Germany) around versions neb-liberal political

economy”'?#*

When the member states have removed the interoalidrs and permitted
free movement, the harmonization of external feentiontrols become functional
and even necessaly. As one independent argument points out, failuteaiononize
their policies may decrease the all economic gamisthe Single Market.
Accordingly, some member states could have probiengetting employment from
the labor markets of other member states, so tleeydafollow “permissive policies”
towards less costly non-EU labor. Thus, membeestaicreasingly harmonize their
policies to refrain from this negative externality Another argument figures out that
the Single Market imposed the abolition of the mafsthe internal border controls
which threatens member states’ ability to deferahibelves against external security

issues like international terrorism or drug trafig.?’

Moravscik, within his liberal intergovernmentaligiew, offers a two-level
game analysis for theorizing European integratidns two level game includes: “a
liberal theory of national preference formation ardintergovernmentalist account

of strategic bargaining between stat&§”At that point, in the former one, these
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national preferences rise in the structure proviogdhe domestic politic processes
of the member states. In the latter one, ther8agsumptions that Moravcsik point
out. First, states voluntarily enter into the naeicive bargaining environment of
the EU. Second, interstate bargaining of the Elans‘information-rich’ setting

including the knowledge about preferences and caing$ upon other states. Third,
the transaction costs of the EU interstate barggiaire low due to the “long time-

frame of negotiations**

Moravcsik’'s study is based the critique of neo-twomalism and is
influenced by the studies of Robert Keohane formthg core of neoliberal
institutionalist work. According to Keohane, thelis a clear increase of
institutionalization in world politics and thosentemporary international relations is
more than sovereign self-interested states comitjctvithin the classic realism.
Instead, Keohane argues that the dominant ingtritati arrangements affect state
behavior by “the flow of information and opportueg to negotiate, the ability of
governments to monitor others’ compliance and toplé@ment their own
commitments™® In this context, states follow their interests am anarchic
environment, but shaped/changed by the existenaestifutions. Moravcsik further
argues that “states benefit from and use the utstital environment of the EU for
the purposes of domestic legitimation and the pucsipreferences®® This applies
to supranational institutions such as the Commisdioe European Court of Justice
and the European Parliament and also intergoventainarena such as the Council

of Ministers3?

Accordingly, when member states signed the Singleofgiean Act, they
confirmed that although they would cooperate uritber SEA regarding the entry,
movement and residence of TCNs, the content of SBA did not affect their
immigration control policies. Put differently, theégnded to follow their domestic

immigration control purposes at the EU level withdempowering’ the EU
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institutions and enhanced the restrictive policyprapches towards the newer
member states of Southern Europe (Greece-1981ydabrnd Spain- 198652 One
of the mechanisms in that vein was the establishmiethe Ad Hoc Working Group
on Immigration (AHWGI) responsible for consideringimigration problems,
especially with illegal immigration in 1988" AHWGI included high-level
immigration policy officials from member states ath@ European Court of Justice
(ECJ). While the European Parliament (EP) did reotehthe power to “scrutinize”
the workings of the AHWGI, the Commission was pestit to its developments in a

passive way, without pressing'it

Following these developments, in 1988, the Palnugmm was formed by a
Group of Coordinators including member states faviging cooperation between
the free movement measures and the internal sgenviblvement. Further, Palma
Program guided measures about asylum and exteowdler control. However, the
problem related with these measures was that, rrétthe the supranational laws of
the Council, member states had to rely on convestwf the international law. A
partial explanation of this outcome was that whie supranational laws were
binding, international conventions were based an rdtification of each member
state™®® It means that although member states have contittumake cooperation by
signing treaties including migration issues, PaPnagram was a covert triumph of

which was still leading policies of the stateshattperiod.

Another key asylum measure was the Dublin Convantat was signed in
1990 among the ‘Schengen-partners’ as the finalp sté the ‘informal
intergovernmentalism’ periof’ Within the Dublin Convention, all willing sides

reached an agreement about the regulations congeasylum applications. The
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Convention thus formalized the asylum issue inttcaoperative partnership®
After Dublin Convention came into force in 1997 reégulated the responsibility of
member states for asylum claifis The Convention aimed for a harmonized policy
about “requiring asylum seekers to apply in thetfEU country they entef*? Put
differently, it means that “the first country ergdrby an asylum seeker is the one to
decide on the claim**! By following this procedure, Dublin Convention fiealized
‘the safe third country principle’ among many oftBU countries** As a whole,
Dublin Convention was a significant action insdiaimed a model for future action,
and following Amsterdam, it was rearranged as allgdinding EU regulation in
2003

Meanwhile, the problem with this period of informatergovernmentalism
was its inefficiency emanating from the difficulip the ratification of agreed
measures. Moreover, the decisions were made netsecums without democratic
or judicial accountability at the national or Eueap level, therefore they were not
truly democratic:** Despite these shortcomings, however, these infoattampts
helped the interior ministers and officials of membtates to collaborate in terms of
developing a security frame including immigratiamdaasylum measures throughout
1990s*°

Concerning the developments about immigration ke European member
states since 1985s, some basic points particuséalyd out in the domestic context.
First, main successes regarding policy harmonizatiomigration have occurred on
the intergovernmental level. Second, some of thén nratiatives that genuinely
“advance” immigration policy in terms of supranattism have not been fully

ratified or implemented yét® Third, the policy areas covered under this
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supranational character are not sufficiently ‘coaem@nsive’, which means that less
policy title falls under this supranational struetu Fourth, for the pre-1985 and post-
1985 period, the main emphasis under these iméiatvas to decrease immigration

from non-EU countrie&?’

To sum, economic interdependence and globalizadigpecially with the
technology and easy travel have intensified thereffof member states under the
title of the fortress Europe. Beginning with théial attempt, Schengen Agreement,
was the first attempt that they sought to implementeach a multinational solution.
The result was more effective in terms of removibgrders controls and
strengthening external frontier particularly aftérwas communitarized by the
Amsterdam Treaty. Subsequently, Single Europeantrfexl to remove the internal
borders for the development of the market and imatiign control efforts continued
with the Trevi Group, Palma Program and Dublin Gortion. All these
developments resulted mostly with positive measudliescting member states one
step further for a common migration policy. Thigtpaf the study purports that, in
this period until the Maastricht Treaty, initial aueration attempts regarding
migration related issues in the EU induced the gimgnperceptions of the member
states based on the internal factors such as thep&an integration and external

factors such as globalization.

2.2.The Key Legal Issues

2.2.1. Migration Comes into the Institutional ®ucture: The Maastricht

Treaty

At the beginning of 1990s, bi-polar structure af thold War ended resulting
in changes in domestic socio-economic structurésllowing the dissolution of
Soviet Union in 1991, the EC was aware of the hisab chance to “reunite Europe

and develop its own identity in a multi-polar wdrlthich is closely connected to

14" Messina, pp. 167-168.
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the West but forming its own “independent regiopalitical regime”**® However, a
fully economic union assumed insufficient to attéims fact. Therefore, a more
comprehensive legal framework was needed both fectafeconomic matters
belonging to the EC/EU and also to exercise authaeoi make political decisions
representing one, united Euroff@ First of all, a political spillover was necessary
which Haas defines as “the process whereby pdlitcdors in several distinct
national settings are persuaded to shift their Itgm expectations and political
activities toward a new center, whose institutigmssess or demand jurisdiction

over the pre-existing national states>”

As a result of increased immigration and asylurmassin the post-Cold War
period, the member states recognized that informtdrgovernmentalism was
‘problematic’ and inefficient>* However, member states have not agreed about the
way of the change yet. The point was that any ne&tion in Treaties or change in
the immigration competency would require the consérll member states? This
issue was important, since the British and Danishieghments stressed that they
would not ratify the common policies. Member statesld choose an option ranging
from status quo to fully integrated common polici&seir preference was formal
intergovernmentalism and status quo of DenmarkUkKe Greece and Ireland. The
situation contemplated that the deal among the reerstiates would be based on ‘a
form of intergovernmentalism’ that drove immigratiand asylum closer to the legal
framework of the Treaty but “fell short of full cperation”®®® As
intergovernmentalism argues, rational choices dfonal leaders are therefore
necessary to understand the EU integration and #pgroach towards migration
policies. These choices reflect opportunities amstraints resulting from economic
interests, relative power of states in the inteomatl arena and role of institutions in

interstate commitments?
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The Maastricht Treaty (Treaty of the European Upisigned in 7 February
1992, would be the necessary progressive institalist step which established the
European Union (EU). Significantly, Maastricht Tieavas a significant pace for the
European integration and provided a ‘coherent atémong all of its members®
As a result of the Maastricht Summit, three-piaucture was introduced to balance
the power between the supranational level and tammer-state levéf® Moreover,
the Maastricht Treaty put the three founding tesatf the European Community
under the first pillar (supranational pillar). Frothat time onwards, sovereignty
mainly rested within EU institutions, such as trentcal role of the Commission
when initiating legislation proposals or the relaty strong power of the European
Parliament under the co-decision proceddfédccording to the treaty, the first pillar
includes the *“traditional Community business” whiaeans that the European

Community will have the authority for the issueswged under this pillar®

Besides creating the first pillar, the Maastrichiedty has introduced two
additional pillars “to promote deeper politicalegtation within the legal framework
of the EU"!*° The second pillar was the  Common Foreign and r8gc®olicy
dealing with foreign and external affairs and therfation of a common defense and
security policy*® The third pillar has been defined as Justice anthéi Affairs
(JHA) 2! After the Maastricht Treaty has divided the matierthe Community into
three pillars, migration and asylum agreementstéaiesn place in the third pilldf?
Also, differently from the usual decision-makingopess in the Community pillar,
the Council was the ‘focus’ for the decision-maksygtem in the third pillar as an
indicator of the intergovernmental pillar. Furthem®, the Commission, European
Court of Justice and European Parliament were I\argatside from this pillar

regarding immigration and asylum policiés.
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It was intergovernmental because the member ste¢es still reluctant to
give up their national sovereignty regarding sigaifiit areas such as foreign affairs,
national defense and internal security. They wambekeep most of the control on
the national level “by agreeing to the mostly utjemeeded intergovernmental
cooperation™® Thus, the hardest point was to find a compromisavéen the
interest of the member states and the EC/EU itséE. a result of the
intergovernmental cooperation in th& and the % pillars, policy-making emerged
in various intergovernmental conventions such asR@BOL, Fraud, External
Frontiers and Schengen. Most of the actions féd soft law, such as non-binding
recommendations, resolutions, and conclusions tondw@ize member states’

divergent interests®
2.2.2. Cooperation under the Third Pillar ofthe Maastricht Treaty

Following the Maastricht Treaty and the Treaty omrdpean Union,
immigration fell under the third pillar, Justice daitHome Affairs. The decision-
making system was the unanimity of the Council ohisters which is a procedure
formed to protect every distinct sovereighty. These decisions were mostly inter-
state agreements which are related to “visa systeweventing the access of
foreigners to the national labor market, obtaining status of resident and the fight
against illegal immigration and employmen®. In this context, the Commission
only shares the ‘right of initiative’ in the thir@illar for decisions regarding
immigration. Meanwhile, the consultation of the &uean Parliament has been
compulsory and the Council, its Secretariat andBhepean Court of Justice have
had a certain limited jurisdiction about convensio¥ In this context, the European
Court of Justice cannot adjudicate on the “validifyprovisions”, nor can it affect

the enforcement of provisiorl&’
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At that point, liberal intergovernmentalist apprbais in effect in which
member states dominate the legal framework of teadfjarding migration. During
this formation, mainly international interdependerand the pressure of economic
interests in national societies shape the prefeeraf member states about the
changes in the framework/treaties. Accordinglyngea ‘purely’ intergovernmental
pillar, it takes ‘output’ from the EU institutionsuch as the Commission and the EP
only as an advisory function. Though member statassult and ask for opinion/
information, these are legally non-binding formscobperation. In the end, after a

consultation process, the Council is the one thadtas the decisior€’

Despite it is not a supranational success, the el Treaty has positively
affected the migration policy in the EU, by recagng the issues concerning the
immigration and asylum as a ‘common interest’, thety were not common policies.
Geddes has enumerated these issues below:

“Asylum policy, external frontiers- particularly ¢hcrossing of these
frontiers and the exercise of controls, immigratmmticy and policy regarding
TCNs (third country nationals), conditions of enéiryd movement by nationals
of third countries on the territory of member ssateonditions of residence by
nationals of third countries on the territory of iieer States, including family
reunion and access to employment, combating unaméub immigration,
residence and work by TCN&®

Moreover, the member states benefited from thegnteernmental pillar benefited in

terms of minimizing the ‘involvement’ of supranatal institutions-"2

The Intergovernmental Conference of 1996-1997 aealythe npillar
arrangement of the Maastricht Treaty. Parties ® d¢bnferencanentioned many
remaining ‘contentious’ points that the EU and thember states should resofVa.
A particular problem about the immigration issuett® EU level is about “the

harmonization of national trends”, which basicaigfers to the divergent attitudes
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among member staté¥' Each country has posited another interest-basesbnefor
not supporting a common migration policy, thouglréhhave been some supporter

countries.

For the supporters of the intergovernmental methioe, Maastricht Treaty
has strengthened their hand over the supportersoofmunitarian/supranational
approach’®> Under the intergovernmental cooperation of therdthipillar,
Commission was “ineffectual”, available instrumentsre in “appropriate” and the
decision-making mechanism was “cumberso{&This is because in the system of
the Maastricht Treaty, Council of Ministers hagdke decisions unanimously which
impeding any outcome or decreasing it to the lowestmon denominatdf.” Also,
in this system, many decisions were made in ‘a Imiading nature’, the process
lacked the necessary transparency associated vathoatatic rules and the
institutions had limited effect on member statesudtthe migration issue within the
third pillar. For instance, the European Parliandidtnot have a say in the process.
Moreover, the European Commission and the Eurofamt of Justice are given a
rather limited right of initiativé’® Accordingly, for supranationalists, the existence
of unanimity voting rule, non-binding nature of thecisions and also the shared
right of initiative of the Commission were signdiat defects of the Maastricht

system.

In the same year with the Maastricht Treaty, EdighuEuropean Council
also took place, where “the formal phase of EU eoafion began®’® In the
Edinburgh Summit, European states defined migrationtrol as central to their
national sovereignty and identity. However, the gfownents of states and European
Commission officials also pointed out that restoics could not work alone to solve
migration related problems. Thus, they adopted aextneasures, including

“addressing the causes of migration such as prasenvof peace and ending armed
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conflicts; respect for human rights; the creatidbl@mocratic societies and adequate
social conditions and liberal trade policies to imye economic conditions®°
Moreover, the summit has also accepted that thedgwiion in the fields of foreign
policy, economic cooperation, immigration and asylpolicy are required to realize
these indicated targetd

Despite these measures taken in Edinburgh Sumnaiblgms related with
the efficiency and democracy of the structure (saghhe ratification of the agreed
measures and decisions in secretive forums withaytaccountability) continued.
Also, during the Maastricht period, member statesewslow on the development of
the process and the role of supranational ingtibstiwas minimal. Steps like the
ratification of the Dublin Convention and the s#fgd country principle allowed the
member states to pursue their ‘restrictive polibjeotives’*®? Third pillar, which
included the migration-related issues similarly teamed weak rules in terms of
decision making. For instance, as mentioned abtwe,treaty pointed out that
member states had a national veto in the CouncMioisters (the Council of the
EU) and agreements would not be binding on membates As a result,
harmonization of the immigration policy became arfibersome, bureaucratic and

ineffective process*®*

Notwithstanding these problems, however, in the dheidof 1990s, new
attempts appeared to arrange the immigration aghliraspolicies under the EU
framework. A chief propelling factor behind thisaseh was the increasing asylum
applications and illegal immigration succeeding dimntegration of Yugoslavia and
the ensuing conflict in the Balkans during thisiper Furthermore, the establishment
of the common market, the rising of immigration, \&sll as security concerns

emanating from these developments unquestionablgredl the nationalistic

180 Castles, “Why Migration Policies Fail?”, p. 218.

181 Castles, “Why Migration Policies Fail?”, p. 218.

182 GeddesThe Politics of Migration..., p. 136.

183 Adam Luedtke, “Fortifying Fortress Europe? TheeEfs of September 11 on EU Immigration
Policy”, Immigration Policy and Security: US, European and @mmonwealth Perspectives
(eds.) Terri E. Givens, Gary P. Freeman, Davidéall Routledge, New York, 2009, p. 132.

37



perception on migration issu&¥. When these external pressures emerged and
migration started to increase intensively, thers thituation led to convergence of
national preferences. Member states preferred tadawegative externalities and

transaction costs’ instead of struggling by theves|

At this juncture, member states adopted the intergonental cooperation in
migration-related matters as a way of avoiding ol restrictions and as an
opportunity to exclude the European Court of Jesticother social actors. However,
at the end of 1990s, they became aware of thecgimoiigs of the intergovernmental
cooperation® Intergovernmentalist theory consider the institogibstructure of the
EU as a dependent variable; as the product ofytteatgaining. However, it is not
possible to wunderstand institutional choice withoutitially understanding
institutional consequences. Thus, the treatmemnttefgovernmentalists reduces their
ability to understand institutional choice. Fortarsce, in the Maastricht Treaty,
while the most people give attention to the decigim move monetary union, most
significant political reform in the treaty was thi®rmation of co-decision
proceduré® The fact is that “institutions determine how pyliobjectives will be
translated into political outcome&®’

Accordingly, since late 1990s, supranationalism aabperation have
advanced further among member states regardingirasyillegal migration and
border control in which they both refrain from thegative effects of these matters
and seek to legitimize their actidf EU member states then aimed for ‘convergent
immigration policies’ as a result of their decligicapacity to impede free flow of
labor and capital led by globalizatid¥. Accordingly, contrary to expectations, they
chose to cooperate while allocating a room of maneefor themselves. However,

when their interests did not obviously convergey¢hwas less policy harmonization
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or communitarization in migration-related issti¥s.In such a context, social
institutions like the EU have become an interveniagable that affecting the ways
that actors follow preferences, rather than chahgm!* Accordingly, when the EU
have succeeded economic union and come closeret@dhtical union, member

states’ migration policies has been affected by deivelopment.
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THIRD CHAPTER
THE EVOLUTION OF MIGRATION POLICIES AFTER THE
AMSTERDAM TREATY

This chapter argues that Amsterdam Treaty takesgaifisant place in
immigration policies of the EU by communitarizirtgetissue. Accordingly, member
states have delegated their authority to the EUitini®ns regarding immigration
policies. The period before Amsterdam Treaty hasnbanalyzed through neo-
functionalist and liberal intergovernmentalist thes. However, the period
beginning with Amsterdam Treaty and including Tamp€onclusions, Summits
and the Hague Program will be mostly examined by tiew institutionalist
approaches covering rational choice, sociologicnstructivist) and historical
institutionalism. According to new institutionaligspproaches, intergovernmentalism
and neo-functionalism pay “insufficient attentiond institutional rules which
regulate the decision-making in the EU. Furtherm&w@opean integration theories
minimize the effect of the Maastricht Treaty in 29@nd also the effect of the Single
European Act) about its agenda power setting wincludes the capacity to make

proposals that are difficult to chantjé.
3.1. Amsterdam Treaty: Shift to the Communig Pillar

The institutional perspective on treaty reform relgeg migration (the
Amsterdam Treaty) challenges the assumptions ofiltkeeal intergovernmentalism.
Regarding the institutional perspective, decisicakimg is embedded in a settled
historical, institutional and temporal context thalps to form and constrain the
possibilities of policy choiceS? First, “decisions are often made on the basis of
rules and norms accumulated from the past expergenaad learning”, rather than
products of preferences and the prediction of pashts->* Second, institutionalized

rules and the procedures help guiding decision-nsate interpret and generating
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meaning from the context. In this context, abidiales provide increasing decision
makers’ “normative judgments and their understagdh appropriate alternatives
and actions™*® Third, institutions improve in a path-dependenywRut differently,

decisions that are made at one level provide oppiis and constraints for
decision-making at a later level. In this contemstitutional design is a “complex
process of matching existing institutions, actiarsd contexts in ways that are

complicated and of long duration®

Institutions are based on rules, norms, conventos“discursive” structure
that affect human interactidl’ The EU is the most deeply institutionalized
international organization in the world composedsopranational institutions and
intergovernmental bodig€® Although liberal intergovernmentalism was the legd
theory regarding the European integration durin§0%9 later international scholars
from two different sides of institutionalism haveestioned its main theoretical
assumptions. The first group supporting rationabiof institutionalism and
historical choice institutionalism, adopted thaaaalist assumptions of Moravcsik,
however, they have refused the “institution-free delo of intergovernmental
bargaining as an accurate description of the iatemr process*?® Other group
supporting sociological institutionalism and coustivism have brought up more
essential objections especially by rejecting thahaological institutionalism of
rational choice approach. Instead, they have suggothe view that “national
preferences and identities were shaped, at legstrinby EU norms and rule&¥ It
is significant to examine that most of the instdoglist studies regarding the EU
would support Mark Pollack who argues that the nestitutionalism has the
character of starting with the intergovernmentalgddim about member-state

primacy, however then considers how “institutionscture individual and collective

19 Sverdrup, p. 123

19 1bid.

9" Thielemann, p.4.

19 Mark A. Pollack, “The New Institutionalisms and rBpean Integration”’European Integration
Theory, (eds.) Antje Wiener and Thomas Diez, Oxford Ursity Press, Oxford, 2004, p. 137.

19 Mark A. Pollack, “Theorizing the European Uniontdrnational Organization, Domestic Polity or
Experiment in New Governancefnnual Review of Political ScienceVol. 8, 2005, p. 361.

20 bid, p. 362.
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policy choices?® Accordingly, EU outcomes cannot be analyzed juih van
analysis of preferences and relative state pé¥er.

As a result of the intergovernmental conferencelumin, the Amsterdam
Treaty (signed in 2 October 1997) came into foncd dlay 1999 and formulated the
basic orientations about the migration policy fbe hext development® In the
Amsterdam Treaty, member states of the EU perforen@dajor reform in Justice
and Home Affairs by integrating immigration and lagy into the Community pillar.
Put differently, member states delegate authooityhé EC regarding issues related to
immigration and asylum. There were two main reasbas stimulated the political
will of the member states. First, the Europeani&aent, the European Commission
and most part of the member states agreed on #deguacy of the institutional
reforms brought by the Maastricht Treaty in thedtpillar. Although the Maastricht
Treaty sought for the urgent precautions that teectbpments in the international
context required, the decision making process ldtke necessary efficiency and the
legitimacy. Second, another set of progress waslatedefore the further EU

enlargements, particularly in the community frameka8*

After its ratification, competence for the externdlmension of the
immigration and asylum policy moved from the in@rgrnmental third pillar JHA
to the first pillar and therefore fell under Comrityriegislation®®® As a whole, the
period began by the Amsterdam Treaty is also ddfines “increasing
communitarization®® It settled the competences about immigration ayduan in
TEC Title IV on ‘Visas, Asylum, Immigration and QthPolicies Related to the Free
Movement of Persons’ of the EC Tredly.Until the introduction of this treaty,
policies on migration and asylum continued at titergovernmental level as in the

case of Schengen Treaty and Dublin ConverflidrAmsterdam Treaty, however

22; RosamondTheories of European Integration p. 116.
Ibid.
2S3Apap and Carrera , p. 1., See also Tampere CoGnaitlusions, 15-16 October 1999, SN200/99
204 Bauchinger, p. 51.
203 | pid.
2% Ette, Faist, p. 6.
27 Caviedes, p. 293.
298 Muus, p. 43.
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transformed the policies under the Justice and Héff@irs pillar, including the
“migration, asylum, the rights of the third countmationals, control of external
borders, visas and administrative cooperation iesehmatters” into the first
(community) pillar’®® Member states have seen migration control relatét

national sovereignty and identity, thus there i nommunity competence on

immigration controls and rights of third countrytioaals*'°

At that point, member states acted rationally amdfgored to delegate
authority in most of the migration to the supramaél agencies because they
believed that particularly in issues such as illeggration or external migration, the
EU itself would more successfully manage. Ratiartadice institutionalism defines
institutions as “formal legalistic entities and seaif decision rules that impose
obligations upon self-interested political actofS”. It is driven by logic of
consequentalism which argues that actors makerprefes for a certain object by
evaluating expected consequences of their actidmss, they rationally evaluate the
costs and benefits of various strategy optionstlieir actions by considering the
attitudes of other actof$® Institutions are significant for rational-choice
institutionalists, because they behave as “inténgevariables® They do not
change the ‘preference functions’, instead thegcifthe ways that actors follow
these preferencé$? Institutions limit or widen the order of availabbhoices for
actors “to realize their interest$ Thus, states and other actors functionally choose

international institutions to advance their owrenest®

299 Gabriele Orcalli, “Constitutional Choice and Eueap Immigration Policy”,Constitutional
Political Economy, Vol. 18, No.1, 2007, p. 13. and also see Lindsinans91.

210 castles, “Why Migration Policies Fail?”, pp. 2118

1 RosamondTheories of European Integration p. 115.

“2Tanja A. Borzel, Thomas Risse, “Conceptualizing Bromestic Impact of Europe”, the Politics
of Europeanization, (eds.) Kevin Featherstone, Claudio M. RadaelliddfUniversity Press, 2003,
p. 63.

“3 Rosamond, “New Theories of European...”, p.115.
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215 Thomas Risse, “Social Constructivism and Europkaegration” , in European Integration
Theory, (eds.) A. Wiener and T. Diez, Oxford UniversityeBs, Oxford, 2004, p. 163.

216 Alexander Wendt, “Driving with the Rearview Mirto©n the rational Science of Institutional
Design”,International Organization, Vol. 55, No. 4, 2001, p. 1020.
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The objective of rational choice institutionalists the changing relative
power of institution$!’ Studies of rational institutionalism particuladpncentrate
on two groups of questions. On the one hand, tleey with “why and under what
conditions” member-states may delegate power toasgional agents such as the
Commission or the Court of Justic&. In the context of EU migration policy,
member states have delegated power to supranat@gehts mainly due to
inadequacy of the institutional reforms and neagsssettlements before the
enlargement. On the other hand, they ask what msppé@en supranational agents
such as the Commission or the Court of Justice Jeeldifferently from the
preferences of member-staféSinstitutionalist approaches analyze the charaafter
the institutions if they are strategic context thedvide inducement/ information for
actors or constraints on the behavior of the aétrin the Amsterdam Treaty,
member states have taken an institutionalist ftepause they have seen benefits for
themselves from the functions performed by thosétirtions. A significant function

is particularly the reduction of transaction cdéts.

Amsterdam Treaty was a significant turning poinégarding the
communization of immigration and asylum policy bynlging a greater role for EU
institutions in decision making and the use of EGal instruments like directives
and regulationé?> The Amsterdam Treaty formed new legal instruméntie Third
Pillar such as “decision” and “framework decisionhich are binding on member
states and more effective than the “joint acticasd “conventions” of the Maastricht
period?®

2" Rosamond, “ New Theories of European...”, p. 115.

28 pollack, pp. 142-143.
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220 jeffrey T. Checkel, “Social Construction and Im&ipn”, Journal of European Public Policy,
Vol. 6, No. 4, 1999, pp. 546-547.

221 RosamondTheories of European Integration p. 116

222 \firginie Guiraudon, “Immigration and Asylum: A #fi Politics Agenda” in (eds. Maria Green
Cowles and Desmond DinaB)evelopments in European Union Palgrave, Basingstoke, 2004, p.
166.

B Elsen, p. 15.
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According to sociological institutionalistf and constructivist approaches of
IR, driven by the logic of appropriateness”, actisrbased on “rules, practices and
norms that are socially constructed, publicly knoamd anticipated®?® These
collective norms and “intersubjective meanings™airstructure affect the ways that
states determine their aims and what they percaive‘rational”®®® It is the
institutional context/ institutions including infmal norms and conventions and also
formal rules; they “constitute” actors and influenstates’ seeing the word.
Institutions provide member states to understanb‘they are, what their context is,
and what might be the motivations of other actéf&For instance, “international
and national human rights norms and their integti@t by the Courts are of course
not just legal obligations. They also influenceenessts, preferences and identities,
shaping conceptions of what actors consider apat@pbehavior. In doing so, they
limit the options that policy makers consider to dygen to them when taking
decisions on asylum matters?>

Significantly, though the logic of consequentalisor the logic of
appropriateness is based on expected consequencesnos/rules, two logics of
action are “not mutually exclusivé®® Therefore, it is generally difficult to explain
political action depending on one of these loghsy noteworthy action is likely to
include elements of the each logic. On the one haterests by which they evaluate
their expected consequences form political actors,the other hand, the rules
embedded in their identities and political instidns shape political actors. They
both calculate consequences and follow rules, theselationship between the two

is often “subtle’®!

224 gociological institutionalism is a “strand” of ditature which is closely related with the
constructivist turn in international and Europeardies. Rosamond, “New Theories of European...”,
pp. 116-117.
% Thielemann, p. 5.
226 Byrzel, Risse, pp. 65-66.
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230 James G. March and Johan P. Olsen, “The Institatidynamics of International Political
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Ibid.

45



According to the treaty, the Commission would abtan exclusive right of
initiative after a five-year transition period. Wrihat period (2004), the Commission
will share the right of initiative with the membstates® In this transition period,
the Council would continue to be the sole legis@atbody and thus make decisions
unanimously in most of the issues after consultatvith the European Parliament on
a proposal from the Commission or on the initiattfea member stafé® Put
differently, while the European Parliament wouldyohave a consultative role, the

Commission would share its powers of proposal Withmember statés?

During this five-year period, member states wergeeted to take measures
about “the removal of internal border controls, pe@tion in the control of the outer
borders, and the harmonization of visa requiresrand asylum policy (including
criteria for determining the responsible state, imum standards for refugee
protection and due proces$f®. On the other side, the European Court of Justice
would only be able to act depending on the basia tfeferral from the highest
courts in the member states (this removes the tagyhive preliminary judgments)”.
236 gjgnificantly, the European Court of Justice hagumisdiction regarding national
border-crossing measures aiming safeguarding iatesacurity. Furthermore, the
article 63 of the EC allows member States to ptaiemtroduce national regulations
that are compatible with the Treaty and internaioagreements in measures
regarding®’

“- the conditions of entry and residence, and shaahsl on procedures for the
issue by Member States of long-term visas and eas®l permits, including

those for the purpose of family reunion,

32 Guiraudon, p. 166.

23 There was an exception for the United Kingdom #mdand, because they did not sign the
Schengen Agreements. Moreover, there were spaaeaisions for Denmark, Norway and Iceland.
See Richard Plender, “EU Immigration and Asylumidel The Hague Programme and the Way
Forward”,ERA Forum, Vol. 9, No. 2, 2008, p. 303.

234 Geddes, “International Migration and...”, pp. 25-26.

25 Tholen, p. 326.

23 Geddes, “International Migration and...”, pp. 25-26.

For detail, see The Treaty establishing the Eunop@ammunity (as amended by the Treaty of
Amsterdam),http://eur- lex.europa.eu/en/treaties/dat/12002#FIR002E_EN.pdf, Article 67, the
decision-making procedure
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- illegal immigration and illegal residence, incing repatriation of illegal
residents;
- definition of the rights and conditions under whinationals of third
countries who are legally resident in a Member éStaay reside in other
Member States®*®
Therefore, the European Court of Justice had le,litonstrained authority on the
amendment of any national measures related toiseétirin this context, the ECJ
cannot apply preliminary rulings against decisiat®n there is any judicial remedy
under the national la?*’ Rather than being a full supranationalization, ferdam
Treaty connoted a “cautious communitarization” luseathe basis of the decision-

making system would remain intergovernmental wattleast 2004**

At the end of the transition period, by 2004, mengiates would provide the
free movement of persons together with measuresttmn crossing of external
borders, asylum, visas, immigration, increasedcjatlicooperation on civil matters
and administrative cooperatidi?® Furthermore, a significant amendment was the
change of Commission’s joint power of initiative tbhe ‘exclusive power of
initiative’ by May 2004%*® It means that issues related with immigration asgum
would be under the jurisdiction of the European @&amity?** Thus, Council of
Ministers would take decisions on the basis of ifjedl majority voting rather than
unanimous voting which meant an abandonment ofre@ety>*® For instance, the
exercise of the codecision procedure after Maddtand Amsterdam Treaties and
the changes about the voting rules in the Couroim( unanimity to qualified
majority) have been alterations in the institutionses of the EU. They do not

change the ‘preference functions’, instead thegcifthe ways that actors follow
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240 GeddesThe Politics of Migration..., p. 141.

41 Geddes, “International Migration and...”, p. 25.

242 plender, p. 303.
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Decoding Member States’ Legal Strategidstiyopean Journal of Migration and Law, Vol. 6, No.
4, 2005, p. 357.

24 Stalker, p. 167.
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these preferencé&® Accordingly, actors have figured out the ways thaly need to
behave to notice their preferené&5This condition also increased the role of the
European Parliament and allowed the European Caolurdustice to have more

competencies in the ‘stronger’ first pill&P

Only the UK, Ireland and Denmark have opted out tlké common
immigration, asylum and civil law polici€&® While Denmark declared itself as “free
to choose whether or not to apply any new deciSiansl cooperates only in visa
policy, the UK and Ireland stayed outside the SgeenAgreement altogether,
stating that they only participate in those isst@scerning the “police and legal co-
operation in criminal matters and its informatiorstem”?*° They did not sign the
Schengen Treaty and also Title IV, particularly daese of “reluctance in giving up
their national sovereignty” in terms of nationakder controf>* Based on this fact,
communitization is partially limited due to the d@#on of these ‘opt out$®?
Although the UK, Denmark and Ireland have exclutleimselves from cooperation
by the opt-out mechanism, there has been an oppiion for them provided by
protocols added to the Amsterdam Treaty. By thisoop as their national interests
are consistent with actions or regulations, theyadle to join. Thus, the EU did not
exclude their ‘future participation’ for a commonigmation policy. For other
member states, however, national veto power inBbeinstitutions was gradually

reduced and the competency of the European Parliagnadually expanded?®

Member states have chosen communitization in tbigcy field due to 4
main reasons. First, member states are engagede@peding the economic
integration by forming the free movement of persdrws, the ‘functional need’ to

provide the similar effect in the internal and ertéd border controls and related

246 Rosamond, “New Theories of European...”, p. 115.
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%3 petra Bendel, “Everything under control? The Eeeop Union’s Policies and Politics of
Immigration”, The Europeanization of National Policies and Politis of Immigration: Between
Autonomy and the European Union,(eds). Thomas Faist, Andreas Ette, Palgrave MaamilNew
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issues like visas, asylum and immigration has esw§ Second, based on the
previous experiences and lessons, member statesbemome aware that only the
Community instruments and ways could be a ‘guaerfar the success of these
aims. Third, as migration policies are sensitivaies, member states have sought to
secure themselves through joining supranationahdkaork with the help of control
mechanism$® Finally, member states which were reluctant to mmmitise
migration policies later consented to it as theyehthe option of flexibility clauses

and opt-out$>®

However, Rational choice institutionalist views oah be excluded the
argument, as member states have been sensitive dddegating all decision-making
to the EU level regarding migration and asylum @el. Guild et al. point out that
the predominance of intergovernmentalism” and ‘fhimciple of subsidiarity®’
shape the basis of common EU migration policy utidedogic of keeping a room of
maneouvre for themselves, particularly in legal naign.2*® Although the migration
policy has been under the ‘shared competence’ @fBb and the member states
since the Amsterdam Treaty, the latter ones coatiauprotect their role in “the
management of admissions, stay and inclusion ofEidmationals’>® Member
states strive for their primary role in the field legal migration, including the
“conditions of entry and residence, and standamigpmcedures for the issue by
member states of long-term visas and residence ifsermcluding those for the
purpose of family reunification” by applying unaniyn rule and consultation
proceduré® It means that further integration towards a commmigration policy is

supported by member states if it serves their natimterests.

24 Stetter, p. 96.
25 Stetter, p. 96
2% pid.
%7 According to subsidiarity principle which is apped in the Maastricht Treaty , if the EU can more
effectively undertake a task than the member statdsch act independently, the EU will be
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Messina, p. 139.
28 Elspeth Guild, Sergio Carrera and Alejandro Eggewidler, “Informing the Immigration Debate”,
CEPS Background Briefing, 2009, p. 2.
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In the entire context, Amsterdam Treaty is sigaifit as it has ensured “a
legal basis and a political direction” for the ingration and asylum issues in the
EU.%*! Moreover, it has become a starting point for o#ignificant developments in
the EU, such as the “aspects of a common asyluteraysovering the definition of
refugee status, conditions for the reception ofluasyseekers and a database on
rejected claims (EURODAC)®? Starting with the Amsterdam Treaty, a series of
agreements and declarations are adopted which §halitical will of the member
states to move towards common migration and asyhafities”?®® During the
period from the ratification of Amsterdam Treaty (t®99) to 2004, 39 measures
were agreed. Most of the measures were related “aattrcive” sides of migration
policy including asylum, irregular migration, tre#ing, smuggling and border

controls. Contrarily, migration policy regardindgta migration remains weat*

To sum up, during 1990s, member states have bath déh the intra-EU
migration related with the market as well as theeaeEU migration concerning the
population control and securit§> The result was “the process of centralization in
decision making and policy development in the fia@fl migration” after the
Amsterdam Treaty entered into for®8.While they have become closer to the
delegation of the supranational authority to resdhis issue, however, they have
also retained their ‘national discretion’ in margsues. For instance, until 2004,
member states continued to possess the veto pdwerto the unanimity principle.
Also, some member countries have benefited fromofiteout mechanism or made
some reservations. Moreover, states still retdot af discretion in some issues that
the treaty did not deal “conclusively”, such as iigmeunification?®” In addition to

these factors, regarding migration and asylum,rtdte of European Parliament is

%1 Geddes, “The Europeanization of What...”, p. 52.
%2 |pid., p. 53.
263 Andrew Geddes, “Europe’s Border Relationships latelrnational Migration RelationsZournal
g)J4Common Market Studies Vol. 43, No. 4, 2005, p. 797.
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limited to the ‘consultative’ and while the role thife European Court of Justice is
larger than before, it is still constrain&d.

3.2. Implementing Amsterdam Treaty: Tampere Conclu®ns

At the Tampere Summit in 1999, the EU member stategded to develop
balanced common policies in immigration and asyissues®® The signatories of
the treaty met in the summit to design “tangiblé &mely progress” to implement
the necessary measures decided by the Amsterdaaty¥fe They had already
committed to fighting illegal migration, but theyeve also aware of the need to deal
with giving fair-treatment to third country natidsa fighting racial and ethnic
discrimination, respecting international obligasoof asylum and considering labor
market needs for foreign workers.Particularly, the emphasis of the summit was on
the freedom and rights of European residents. Altogly, a common immigration
and asylum policy was essential to take off intednarders and maintain full

freedom of movemerit?

The Tampere Summit is significant because for itts¢ time the Council was
explicit both in demanding for the EU to work forilgatowards a binding common
EU policy?”® Furthermore, the summit has asked for a harmdaizain the
legislations of the member states about the adamssind the stay of non-
nationals’’* The summit also has provided an important impefas the
homogenization of the EU migration policies, in thense that it has introduced
some definite and necessary measures that menalbes stad to follow. Thus, it has
helped the members shifting their migration pobcien congruence with the
emerging common policy. According to the Counciember states should consider
the economic and the demographic conditions o&tecountries and the needs of

the immigrants’ countries while developing the &suThe ‘progressive
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improvement’ of the status of immigrants was sinhylaanother subject that was
pointed out as important. Moreover, common measiaréght racism, xenophobia
and all forms of economic, social and cultural distation were drawn out as

necessar§’>

In the conclusions of the summit, there were tenega milestones for
providing the progress toward the formation of #rea of freedom, security and
justice?’® In this context, the principles that the procesgiire include;

“partnership with countries of origin and transitgromote human and political
rights, a common European asylum system based erfuthand inclusive
application of the Geneva Convention; a more vigsrmtegration policy to
ensure fair treatment and rights of third countgtionals and obligations
comparable to those of EU citizens and the manageofemigration flows,
with an emphasis on secure external borders ahdrfiggcrime”?’’

Moreover, the Tampere Summit proposed having aeclaooperation
between the EU consulates in third countries aedeitablishment of common EU
visa issuing offices. The Council paid attentiontie security dimension of the
migration issue here, for instance, by dealing witegular migration. Thus, the
European Council has demanded crucial ‘sanctiogainst “those who engage in
trafficking in human beings and economic exploitatiof migrants™’® Moreover,
the Council has also pointed out the necessityhad effective control of the Union’s
future borders, the incitement of voluntary retammd the readmission agreements

with concerned third countrie$®®

By focusing on all these requirements in detaig frampere Conclusions

aimed for providing a coherent migration and asylpwlicy for the member states
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28 John D. Occhipinti, “Police and Judicial Cooperatj in (eds. Maria Green Cowles and Desmond
Dinan) Developments in European UnionPalgrave, Basingstoke, 2004, p. 185.
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particularly as a an institutional norm-based drthe community order and as a
preparation for the enlargement. As this study @sgusocial (constructivist)
institutionalism approach is valid for the subj#itat member states following the
norms, rules and routines of the community to acoonate with the conditions of
the international context like the enlargement taserves member state interests.
Furthermore, Rittberger suggests a mechanism wsichlled “hauled convergence”
in which the process of developing a regional goiscshaped by common aims, but
also restrained by fears of losing sovereignty. okdimgly, a common policy
emerges in migration mainly because “it is necgs$ar other dimensions of the
regional integration process to continue, but whdohntries are reluctant to engage
in”.?%% In this type of policy convergence, related to liberal intergovernmentalist
theory, member states delegate controversial igsu®e supranational level. Policy
of hauled convergence particularly helps us explgicooperation in difficult issues
such as migration in which states experience thallerige “balancing their

commitment to promote both national interests araperation efforts®®*

The first clear response of the Commission to tamgere Conclusions was
the two Communication of European Commission bottitie European Council and
the European Parliament regarding Community ImnaigmaPolicy (22 November
2000). This communications announced that “thetiexjszero immigration policies
which have dominated thinking over the past 30 yeme no longer appropriate
within the new economic and demographic conté&Particularly, labor shortages
in some sectors and a demographic decline in Eudopeto the low fertility rates
make this impossibl&® Individual member states were already recruitimghly-
skilled workers. Demographic issues can also becaneading cause of migration,

particularly in terms of fertility, mortality, aggtructure and labor-force growAf{.
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For instance, by a decision in Germany in 2000,Gneen Card regulation,
the country proposed 20.000 green cards for Indiamputer programmef&>
Similarly, the UK introduces a scheme for independeigration in 2002, so- called
Green Cards. Accordingly, the country demandedetiorg of the four criteria to be
met to get a highly skilled Migrant Program (HSMpgrmit?®® Denmark also
announced in 2002 that they were open to work geapplications of highly skilled
workers between the age 18 and 45 due to theitegfes in some IT and Telecom
skills.?®” However, these countries did not suggest thanasU policy, because “the
point was to recruit the best for themselves rathan share with other member

states?%8

However, due to the difference in national attimdewards the admission
and integration of third country nationals, the Quission was ‘convinced’ that the
first step must be “the open discussion of theds%to try to have a consenis.
Accordingly, new open method of coordination (OMi@s been formalized and
introduced at the Lisbon European Council in M&6B0. The main actors of OMC
are the Council (strong role as the coordinatdig €Commission (as the policy
initiator), the relevant committee(s) and the Eeap level social actofe
Regarding the open method of co-ordination, “mendb@tes set common goals and
targets rather than reaching agreement on bindibg nBrms”. > The OMC
procedure is likely to be applied for the first-gimar period for general immigration
policy and asylum policy “to support and complemiggtlegislation while providing
a framework for reviewing the implementation ofgaenstruments together with the

28 Guiraudon, “Immigration and Asylum...”, p. 170.

28 These four criteria were; 1. Holding a Phd or egleint qualification, 2. Having a five years of
graduate experience, 3. Have been earning at #£&4,000 and 4. Be able to demonstrate a
significant achievement in their field.
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member state$®?> OMC procedure is substantial because it does retspre for
harmonization and it is flexibf&>

In the OMC process, member states have to compack evaluate
immigration policy in an “open forum” together witlery liberal civil societal and
international actors which have a risk of losinghtcol over the agenda-setting
process. Therefore, this soft-law learning processstitutes a greater threat to
sovereignty in policy-making than an undeveloped m@mnity legislative
competence in which “the members still designateclwviareas are incorporated into
Community Law"?®* Theoretically, as sociological institutionalismgaes, this
(OMC) symbolizes a socialization process in whictoes internalize new norms and
rules through arguing, persuasion and social legrio redefine their interests and

identities?®®

To sum up, the Commission has followed a ‘two-phagpg@roach since the
Tampere Conclusions by aiming to provide a bagiall&ramework focusing on the
development of minimum standards in articles diyggdaby Amsterdam Treaty and
also by consolidating it with the open method obrcination to foster “gradual
convergence of legislation, policy and practit®. The EU, in particular,
emphasized concerns regarding asylum, irregularratig, readmission and
return®®’ These attempts are mostly provided and suppbstezhhancing the legal

framework and advancing further through summithaCommunity.

292 |bid, p. 299.

293 pid, p.302. Germany’s request at the Nice Comfegeto keep immigration and asylum policy
outside of qualified majority voting until 2004 atite UK’s and Ireland’s decision to opt out all of
visa and immigration proposals display the lackaafonsensus in the harmonization approach and
give importance to a suitable solution should resiee member states’ flexibility concerns.
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3.3. Enhancing the Legal Framework and Coopet@n through
Summits: The Effect of 9/11 Attacks

Reorganization of immigration policy in the EU waisided with September
11 attacks. 9/11 attacks and coinciding econonmoevadbwn stimulated security-
based view of migration contré!® The threat of Islamic fundamentalism emerged
after the attacks on the Twin Towers in New Yorkl édime Pentagon in Washington
in 2001 followed by the US intervention in Afghatais and Iraq with the support of
the UK, ltaly and Spain and Poland (which was an &ddidate at the time).
Moreover, the terrorist attacks in Madrid on 11 84a2004 and London on 7 July
2005, as well as the numerous attacks upon thesiBrand Italian citizens in
different parts of the world increased the alreexligting fears and sensitivity toward
security?® Since these terrorist attacks, immigration hastoéid up onto the higher
levels of the EU agenda as a security threat. ThaseEU member states have
decided that they can weaken this threat only tnotcommon action®® For
example, the Council demands the Commission toyaedhe relationship between
safeguarding internal security and fitting with @mtational human rights

obligations®**

While the Commission and the Council make statesnabbut the linkage
between terrorism and migration/ asylum, Germanylasized that “the fight
against terrorism required the creation of an EWavidentification systent®?
Subsequently, EU leaders made this proposal inEtlmepean Council of Leaken
took place on 14-15 December 2001, in which the besnstates also reintroduced
the commitments of Tampere. The Council approvedptioposal in February 2002
which shows the acceleration of decision-makinghis extent® In the summit,
member states dealt with the factors that triggégration such as social and

economic developments of the sending countiit®wyever, there were problems

2% Guiraudon, “Immigration and Asylum...”, p. 171.
299 Melotti, p. 204.
30 Adam Luedtke, “European Integration, Public Opimand Immigration Policy’European Union
Politics, Vol. 6, No. 1, 2005, p. 84.
301 Guiraudon, “Immigration and Asylum...”, p. 171.
302 ||h;
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related with the resistance of some member stai@st @oordinating their actions for
an area which had previously their ‘exclusive resiility’. *** In this context, both
rational choice and sociological institutionalisme eeffective that member state
follow the institutional rules of the game by adogtthe commitments of the
Tampere, but they also put their rational choicege forward through Summits in
which they are more effective actors.

In the summits of the EU national administratioriseach member state
saliently put forward their different point of viewand diverging national interests
regarding migration policies. Following the Leakeammit, for instance, Germany
and Austria had particular concerns regarding bk of mass migration from
eastern European countries and consequently didvaot to ease the visa process
for the citizens of these countries. Meanwhile, NEea was sensitive about the
limitations of its sovereignty through supranatioaaangements, so it supported the
principle of subsidiarity. In general, while the BEdember states supported for
pursuing more open policy for legal migration, tltkg not want to recognize or give

more rights to illegal migratiorf>

Another factor that leaded to tightening of immigya policies were the
electoral success of xenophobic populist partiesEiumope. Xenophobic parties
gained ground in local and regional elections paldirly in Flanders (Belgium) and
Hamburg (Germany}® Moreover, after the 9/11 period, both far-righirties and
centrist political parties have also used the igsumntinue “stringent restrictions on
migration”3°” By pointing out at immigrants as a ‘security thiethese actors have
tried to legitimize the introduction of strict meass about tightening and banning

migration3®
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In the second half of 2001, the Commission, inrggort, summarized the
developments concerning the attempts of the merstades from the Amsterdam
Treaty to 2001. In this context, it pointed outttatier the ‘pillar switch’ executed in
the Amsterdam Treaty, Tampere Conclusions wouldrgently applied based on the
certain deadlines (conclusions would be implement&d 2004).However, the real
problem was that although the European Commissi@mtioned some positive
developments such as creation of a European Reflgmel, a directive on
Temporary Protection and the establishment of thedac system, adversely, the
Commission emphasized the ‘reluctance’ against qggeg measures (for instance,
refusing to yield national prerogatives on visai@dP® by one or more member
states in other areas. The Commission further meed that this attitude could
negatively affect the whole process regarding reezgsmeasure€® Generally, the
Commission report has pointed out that common adiioall of the member states is
necessary for the most effective result regardimg itnplementation of the treaty
conclusions. Furthermore, the Commission’s 2001 roamication about the
coordination of national migration policies include attempt by the Commission to
“stake a role” as the coordinator of national gekcfor migration drafted by member
states regarding the “management of migration floagmission of economic
migrants, partnership with third countries and thegration of third country
nationals®* Put differently, as taking a coordinating rolepessible of initiation,
mobilization and mediation, the Commission holdss tas an opportunity for

supranational activity>

To sum up, based on the Amsterdam Treaty and theigsoformed in the
Tampere European Council of 15-16 October 1999thadSeville Conclusions of
21-22 June 2002, the Commission thus composed #we elements for framing a
common policy on migration for the EU. The next &ugan Council took place in
June 2003 in Thessaloniki. During the meeting iresHaloniki, there was a shift

from the emphasis on border control to more atb@ntin ‘integration of immigrants’

399 Messina, p. 157.
319 GeddesThe Politics of Migration and Immigration in Europe, p. 139.

311 Geddes, “International Migration and...”, p. 31.
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and ‘cooperation with countries of origiff® In general, these summits provided
concurrent atmosphere for convergence of membete staterests regarding
migration policies of the EU to easily apply themifgere Conclusions. Furthermore,
in time, member states made less use of their afyimiitiative and they prefer to call
upon the Commission to develop the ideas that pluéyorward. Moreover, member
states control the agenda, but delegate policyoeddion to the Commission, “as in
the case of the post-September 11 demand by Gerfoaaynew visa identification

system.3*

3.4. The Hague Program 2005-2010

Since the beginning of 2000s, there were some kdy ditectives and
regulations about asylum and migration. However,Lasstrom points out, this
progress can “hardly be hailed a comprehensivecanamon European Policy on
Asylum and Migration®'® From 1999 to 2004, member states have also atlopte
some ‘legal instruments’ besides action plans asigtypdocuments. All these steps
have significantly affected the free movement amedidence of third country
nationals, or those demanding access to the tgrtfathe EU for protection or other
purposes® It means that rather than the strong state-cepalicy choices, member
states have acted in congruence with their perdeivational and international
interests, including their need for labor or ecormmnpolitical and social changes

around the world.

The developments since 1990s, the Amsterdam Treatsequent the
Tampere Conclusion, Summits and the Hague Programt pput that “early
decisions provide incentives for actors to perpetuastitutional and policy choices
inherited from the past”. (path-dependeriteccordingly, historical institutionalism
defines institutions as “formal rules, compliancegedures and standard operating

practices that structure relationships betweernviddal units of the polity and the
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economy. This means that institutions comprise just formal constitutional

entities, but also instances of established inforinéeraction and aspects of
‘normative social order’ such as conventions, codésbehavior and standard
constraints upon behaviot® They concentrate on the long-term effects of

institutional choices made at specific period mef*®

As historical institutionalism argues, institutibredoices that member states
have taken in the past can endure or become ‘letkethy this way, shapes and
restrain actors later in time, in their future fiokl choices and outcom&s.
Particularly, lock-in of formal institutions refets the acquirement of distinctive and
ongoing agendas by the bodies like the Commissasnin the case of the period
following 2004. Moreover, the ECJ also became afecéfe of the quasi-
constitutionalization of the treaties and the geh&xpansion of European-level

policy competencé*

By the end of 2004 in particular, there were twoedepments regarding the
asylum and migration Policy for the EU. First, ighthe control and surveillance of
external borders remain under the national dismmetthe European agency has
ensured a specialized border assistance progranhwacalled the “Management of
Operation Cooperation at the External Borders”, amd established in 206%
Second, the European Council developed the Hagogrdm in November 2004 in
Brussels after the 5-year period of Tampere entfeth the Hague Program, the
European Council has demanded for “a strategy coyeil external aspects of the
Union policy on freedom, security and justice, lohea the measures developed in
this program to the Councif®* Following the first implementation phase of the
Tampere Conclusions, the Hague program has outthreedgenda for the EU for the
period between 2005 and 2010, as the second imptatan phase. While the first

%18 RosamondTheories of European Integration p. 115.
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step aims to provide external border control, #teet maintains the strategy for the
member states in that 5-year period while applyiagpere Conclusions.

Accordingly, the Hague Program is an Action PlanFoceedom, Justice and
Security and offers detailed proposals for EU actmn “terrorism, migration
management, visa policies, asylum, privacy andrggcthe fight against organized
crime and criminal justice®® The Hague Program focuses on ten areas requiring
primary action mainly including the “common Europeasylum system, measures
for foreigners to legally work in the EU, Europesamework for the successful
integration of migrants, partnerships with thirduntries, policy of expel/ return of
illegal immigrants, a fund for the management oteaxal borders, Schengen
information system and common visa rul&In this period, leaders of the EU
reconcile to use qualified majority decision-makiagd co-decision making in the
issues of asylum, immigration and border contreliés, but issues related with legal

immigration remains subject to the decision makirg of unanimity*?’

To summarize, the Hague Program aims to complh&e ihcomplete
implementation of the Tampere Conclusions and adoptv measures for
accelerating the accommodation of developments rdsva valid EU Area of
Freedom, Justice and Security. It is generally \g@myilar to the provisions asserted
by the Tampere Conclusions. The basic differentedsn the Conclusions and the
Hague Program is that the latter clearly points th& provisions of the 2004
Constitutional Treaty without the impossibility a#nvisaging its disapproval.
Therefore, significant reforms could not enter ifiboce in 2006 as predictétf
However, in the end, the Hague Program generaiyds the policy on immigration
and asylum for a period of 5 years, until 2010.tBg way, while the member states
maintain the migration control through the bordesistance program, the Hague
Program outlined the road map for a 5-year peridsignificantly, although the

Hague Program emphasizes the need for the menaies $b exchange information

35 “The Hague Programme - Ten priorites for the nexfive vyears”,
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with some instruments, it is not a breach againational policy making

competencies, particularly in the area of legal igration3?°

Hague Program can be evaluated as an evoluticaubedt aims to complete
the Tampere Program, to provide influence in arfdes mutual recognition or
harmonization, to enforce particularly to monitgyithe implementation of European
instruments in the member states and to confirmnatie need to fight against
terrorism related with 9/11 attacks and Madrid bomgb. However, Elsen
emphasized that Hague Program is not a revolubiecause there are only some new
ideas or approaches inside*f.

3.5. Enlargement

As Commission evaluated in 2001, “the coincidendd® Tampere timetable
and theta of the enlargement process means thaivthare intrinsically linked. In
putting in place the necessary legislative and ecatpn measures foreseen by
Tampere timetable, the Union is in effect creatngew and constantly evolving
acquis with potentially significant consequences tioe candidate countried®
Particularly, the enlargement and migration hawoge linkage in terms of issues
such as borders and admission. For instance, asamed before, the new member
states had an important duty before the enlargethantthey were regarded as the
‘gatekeepers of Europe’s eastern bord&fsAfter the enlargement, they are now
responsible from the eastern borders as membertheofUnion. For instance,
following the accession of Poland, the EU exercgtesnger controls with its borders
with the Ukraine and Belardid®

The enlargements in 2004 and 2007 were ‘unprecedgrdince the income
inequality between the Central and Eastern Europgeantries and the EU15 were

extensive. Furthermore, in most of these countmesmployment rate was much
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higher than the EU15* Most of the EU15 countries thus eschewed ‘invasin
‘cheaper labor forces’ of the new member stateSince the new members from the
Central and Eastern Europe are post-communistsstédtey did not have “western
political, economic, legal, and administrative ttaah” of the post-World War I
period that mostly shaped contemporary approachwartls asylum seekers and
immigrants in Western European countd&sDuring the communism period in
CEEC®' countries, community members restrained the nigrafrom these
countries.After the collapse of communism, there raised pwéfstrong economic
incentives’ as a result of the transition fromiabst order to the market economy
which attracted the CEEC to migratg.

The Eastern enlargement symbolizes a puzzle botthéoEU itself and also
for the conventional theories of European integratiMost of the member states
should in fact be opposed to the enlargement diieetgsubstantial financial costs of
enlargement® Accordingly, Schimmelfennig uses sociological itustonalism to
explain and considers that the EU is a “liberal oamity of states committed to the
rule of law, human rights, democracy and to a $atiarket economy®* As a
result, member states of the EU have taken theonsdplity for a normative
obligation and “rhetorical commitment to communviglues entrapped EU member
states to offer accession negotiations to the CB#& ather Eastern European
countries despite the initial preferences againstargement*' However,
constitutive norms to some extent affect the bedravof actors. Thus, when the
social (constructivist) institutionalist accountesss insufficient to explain the

argument among member states regarding the conslitad accession to new
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Ibid.
337 CEEC defines the former communist states in Eurdpese were Bulgaria, Romania, Estonia,
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%0 Risse, p. 172.
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members, rationalist account like liberal intergoweentalism is capable of
supposing the behavior of the EU during and in tésult of the enlargement

negotiations*?

Before the 2004 enlargement of the European Umoember states were
mainly concerned about “the expected wave of |abigration from the less wealthy
acceding countries from Central and Eastern EurdfeAccordingly, immigration
wave after the 2004 enlargement would weaken “ffleemce of the wealthier part
of Europe” especially in countries that have bosdwith sending countrie€é?
Moreover, the EU enlargement has created a featexration, job/market problems
or xenophobia. Accordingly, the member states Hmen reluctant to give up their
exclusive right of initiatives due to their fear @flargement. Therefore, their fear of

enlargement motivates the member states to co@penamigration related issues.

As neo-functionalist theory argues, as a resuthefcollapse of communism
in the east, Western European states have becoml@etable” to migration
pressures from the East and the West. For thabme#s protect good relations with
the Eastern countries and provide a positive galitbenefit (such as labor supply)
from their admission to the EU, member states Vigedy to cooperaté’ Due to
their aging population, global competitiveness gnalvth, and the sustainability of
social security systems, member states thus seedddaace their fear with their need
of enlargement?® Thus, people from the new members have been reegassth for
the relief of labor market shortages and for advettonomic performance in the EU.
The new member states have been regarded as te&egpers of Europe’s eastern

borders®’ Put differently, in this case, the larger and Higant aim of hauling the
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Eastern states into the circle of the EU “outwethhay loss of national sovereignty

that might result from interstate cooperation omigration”3*®

The enlargements of the European Union in 2004 iand007 thus have
brought significant demographic change in Europdemms of migration and the
mobility of populations*® East European migrants are ‘regional free movetsier
than immigrants. They tend to be in ‘temporary @iac and transnational mobility’
by the flow of economic demand within the open leosd instead of seeking long-
term permanent immigration and asylum. Furthermopeior to the 2004
enlargement, many East Europeans were already@bieve and work in the West,
so the ‘official’ enlargement only managed ‘a sitoa well established in practice
on the ground®® In this context, new labor migranteould close the gap in the
labor market both in specialized sectors like “mfation technology, health care
and also in low skilled jobs like manufacturingriaglture and catering®* At the
end, it comes to the conclusion that post-enlargemagration provided young
skilled-unskilled labor force for member countrids According to Zimmermann,
“there is no overall evidence that natives' wages sirongly depressed or that

unemployment substantially increases as a consequéimmigration™>*

Following 2004 and 2007 enlargements, all EU15 nmesibexcept the UK,
Sweden and Ireland have applied transitional prongssand temporarily closed their
labor markets to the new members, hence theirgigiete partially ‘frozen®™* As a
result of such restrictions on migration, the @tz of the new member states could
not use the rights effectively in all EU 15 coue#i®® Meanwhile, the UK, Ireland
and Sweden have preferred to open their labor nealenefiting from the advantage

of not having a common border with the new membates. Also, same countries
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were ‘distant’ from the new member states in teaitheir language. Moreover, the
new member states did not accede to the labor mafkkese three countries before
May 1, 2004°*° The attitude of the remaining EU countries abbet labor market
entry, however, was inconsistent with one of thenmainciples of the internal
market of the EU, free movemetif.In the course of time, EU 15 countries accepted
the process, brought down transitional barriers altmved freedom of movement
for the new members with the effect of need forofaforce and the institutional

context>®®

Although migration intentions in candidate courdriavere ‘relatively
conservative’, public concerns in the EU15 causedifscant effect on the old
member states’ migration polici&¥. Specifically, the EU15 countries had concerns
about the adverse effects of enlargements on @lherimarkets and welfare tourism’
inside their countrie¥® Thus, they restrained the opportunities aboutnjiefree
employment’ since they seek to revise the integnatf the Eastern and Western
European labor market& Public policy has influenced the migration attiésdand
policies of the EU member states, because thewlitle migrants in a country and
member states are concerned with their opinion.li®ywlicy is an important
element for the migration policies in European d¢aes and even in liberal countries
of the Europe, the public may show reaction abbetresults of the migration issue
affecting social, economic and security aspect oduntry*®? In the end, migration
issues affect the people of the receiving stateteirms of job opportunities,

integration of the immigrants or security mattemd @ublic opinion.

The public policy in Europe remains ‘polarized’ abamigration policy
between the national governments and the EU. Earopeople seem to believe that
if the issue belongs to the international arenaf éhe supranational EU authority
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more effectively handles the migration and asyluaticy, there is no need for
accordance with the ‘national culture and identitfbwever, in areas like political
asylum, cultural policy, VAT, education, agricukdfishing, unemployment,
immigration, workers rights, broadcasting/press.althéwelfare, and defense,
Europeans prefer national governments over theostithof the EU3®® Another
important point is that formal steps, especialgatres related with migration policies
in the EU have a positive effect on the views @& Buropean public opinion. For
instance, after Maastricht Treaty was enacted i8319here was a decrease in

percentage of people (7%) supporting migrationgxesi by national government¥’.
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CONCLUSION

Migration is a relatively new issue in internatibnalations and continues to
change, so with the support of incoming researahigsation and its policy designs
come into light. This thesis has sought to overvieegymain sequential developments
concerning immigration and immigration policy iretiEU. Particularly, it follows
an inquisitory approach to understand the procdsthe® emergence of an EU
migration policy together with the member statastades, by analyzing European
Integration theories including neo-functionalismbelal intergovernmentalism,
rational-choice, sociological and historical ingibnalism. The fundamental
questions it has raised include: How can one expla¢ gradual delegation of the
authority by the members to the supranational aotar self-interested based policy
such as migration? Which one of the theories exadim this thesis, including
European integration theories best explains thag@mhenon? Rather than explaining
the gradual development of the EU migration pofidierough one basic theory, this
study has sought to underline that different theore needed explain different

portions of the subject known as migration.

In this study, the interest-based rationalist argoi® emphasize how the
national member state actors provide internatimealues for the pursuit of policy
objectives in migration-related issues from thetyvear period to Amsterdam Treaty.
The thesis tried to analyze the period beginnnmgfthe Second World War until
the Amsterdam through neo-functionalism and libémng¢rgovernmentalism which
symbolizes the old European integration theorigsst Fof all, neo-functionalist
arguments mainly support the view that cooperaiiorone area leads to more
cooperation in other related areas. Accordinglypnemic integration would
reinforce all the states involved and this wouldrthead to political integration. In
the context of EU migration policies, it is convemi to explain the efforts such as
the Schengen Treaty or Single Market Integratioth wieo-functionalist theory.
Member states attempted to harmonize their econgicies to facilitate their
political integration.
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On the other hand, liberal intergovernmentalismuasy states and their
governments are the main actors directing the gsa# integration within the
context of their preferences. In such a contex, dkistence of external pressures
results from international migration lead membaeaites to cooperate to abstain from
negative externalities and transaction costs sgctarnal and external pressures
including the protection of external frontiers,tbe effect of third country national
integration. Thus, member states supported andeapiie initial framework about
cooperation in migration policies. Member stateedesl labor to recover the
economy of the continent, and to act in concehdidl their power against the world.
As their interests converge, they have taken pladegal frameworks such as the

Schengen Treaty, Single European Act or Maastiiobaty.

Nevertheless, both neo-functionalist and liber&ngovernmentalist theories
fail to explain what is going on in the contempgrgtJ. They are not comprehensive
enough to understand the question of how and wiyhi& juncture, the thesis has
relied on the historical and sociological(constiuist) institutionalism to introduce
further interpretation concerning the ideas, norknewledge, culture, social context
and the logic of appropriateness for the graduakld@ment in the EU migration
policy. It is the institutional context of the Ebat shapes the identity, roles and the
ideas of the member states towards a common nogralicy. Accordingly, the
thesis argues that the EU has evolved and develepesignificant degree of
autonomy from member states by constraining andctstring politics through
socially constructed meanings including norms amalitipal and economic
developments in the international context. Actoedionality, preference formation
and strategic bargaining is therefore framed palgrty through the legal framework
in migration-related issues including Maastricheédty, Amsterdam Treaty, Tampere
Conclusions and the Hague Program. Globalizatidndeonomic problems and
political ones such as security concerns have durttaused member states to

approach the issue from a different point of view.

For the period following the Amsterdam Treaty, memstates also fulfilled

the requirements of belonging to a community byewtive action based on norms,
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ideational factors and the social context as so@ahstructivist) institutionalism
point out with the effect of internal and extermggdbal factors. However, rational
choice institutionalism also perceives the EU ag#arvening variables which rather
than changing the preferences of the member stiaitaffect the ways that actors
follow these preferences. In this framework, ingiitns provide both strategic
contexts and incentives or information for membiates. Thus, related with the
argument of this thesis, although delegating aitthdo supranational agents in
migration-related issues is contradictory due to riéglation particularly with the
sovereignty, it also seems valid because in timembrer states of the EU succeeded
to provide a room of maneouvre for themselves tinoteaching at the lowest
common denominator. For instance, in the EU, alghoumember states have
cooperated regarding illegal migration, they prevah essential room of maneouvre
for themselves by not delegating the decisionsrdga legal migration such as the
management of admissions, stay and inclusion ofHidnnationals. They also
continue to take common measures through summaseMer, the final word also
rests with them. In this framework, although tlxéseence of legal, binding norms,
member states of the EU are taking the advantagiaeofminimum standards to

follow in migration and asylum policies and the b@ of opt-out mechanisms.

As there is room for maneouvre for the nationalusec matters in the
articles of the Amsterdam Treaty, such as the hammation of the national systems;
the member states have benefited from these spacealize their national interests
including the admit, residence or integration agmants. Regarding the rational-
choice perspective, it is possible for member stédecede their attempts when any
decision is contrary to their national interest@wdver, when the member states
formed an institution like the EU, they have alscepted the requirements of the
collective action embedded in norms, ideationatdizcand the social context. For
instance, if states have the power or ability totad their borders, they do not prefer
to delegate their authority to supranational actdssGeddes argues, cooperation and
integration between the EU member states do nonniga member states have
weakened or have lost their authority to the Eldtdad, by sharing power with the

EU they continue to supply new international vent@s the pursuit of policy
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objectives. Cooperation therefore invigorates thescative parts of national
governments, especially interior ministers at thge@se of courts and parliaments.

The existence of minimum standards about immignatmmlicy issues
provides a wide room of maneouvre to the membdestaf the EU. On the other
hand, some main issues like the long-term resiskattis and family reunification are
under the authority of the EU law. Thus, membetestaannot change or ‘go below’
the minimum standards. In these issues, the EUciptes like “transparency,
proportionality and rule of law” remain on the adan Also, monitoring and
evaluation mechanisms of the EU legal system deh whese issue¥> The
expression of minimum standards is another defiféagure while talking about the
EU immigration policy. The problem, however, is thariations about the
implementation of the EU measures among membegsstAs a result, ‘coherency’
as the key of a common migration system decre48&ghile member states provide
the minimum standards for a common migration potlopugh a legal framework,
they also maintain their interests by the remairst@ndards inside their country,

especially in the legal framework.

5 Guild et al., p. 2.
%6 Guild et al., p. 3.
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